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"THE 


PR E F A C E. 


QINCE ihe former Volumes of Mr. Serjeant 
8 Salteld's Reports were publiſhed with the A ppro- 


bation of the moſt eminent Profeſſors of the Law, it 


may not be 1 improper to inform the Reader, that the 
following Caſes were undoubtedly collected Foy the 
| fame Hand, . JA: 

This wil be very evident to thoſe who read and 
compare them with the former, becauſe the ſame 
Judgment and Perſpicuity runs through the Whole; 
and as an indubitable Proof, that theſe Caſes are 5 
Genuine, the Original Manuſeript, from whence they 
were tranſeribed, written by the Author's own Hand, 


is now in the Poſſeſſion of the Editors, and may be 
ſeen by any Perſon that defires' lei £29271 203 10 


This Volume contains more ahi Four 2 
and forty Caſes, and altho' the Names of ſome of | 
them have been already printed i yet they are only the 


Names, and not the Matter, ſince the Arguments 
both 


Ry 


"The PREFACE 


both of the Bench and at the Bar are generally new; 


and in all of them ſome new Matter is added, which 
renders this Collection a proper Supplement to thoſe 
that have been already printed. 


There 5 are likewiſe ſome Caſes abridged; in the fol- 
lowing Collection, which may be found more at Large 
in the Cotemporary Reports; but even theſe may be 
of ſome Uſe, becauſe they are placed under proper 
Titles in Imitation of Rolle's Abridgemen ; and it 
may reaſonably be preſumed, that the learned Serjeant 1 
would not have abridged any Caſes but thoſe that 
were ſuitable to ſuch Titles, and very yell worth | 
Obſervation. 3 


And ſince Orders 8 by Juſtices of "uy con- 
cerning the Removal and Settlement of the Poor, 
have of late made a conſiderable Title in the Lay, 
and ſince it appears by the Author's former Reports, 
that he took particular Care' to State the Reſolutions 
of the Judges i in ſuch. Caſes, the Reader wall find i in 
this Volume ſeveral Judgments 1 in Caſes pt that Na- 
ture, and thoſe digeſted | under proper. Titles, which 
were never yet printed in any Book of Reports 


whatſoever. 


THE 


* A B L E 
NAMES. of . CASES. 


CURES Soto Nt 


* 


Allen v. 3 


Anderton v. Waller 
Anonymus. 


Dams verſus Ti rrtenants i of Savage Bourkmire v. Darnell 
Page 321 | Brewſter v. Kidgill 


44 | 
Boulton v. Arlſden 


50, 55, 58, 61, 70, 79, 80, 81, 83, 84, { —— v. Heynes 


102, 10), 120, 122, 123, 131, 136, 146, Brough v. Perkins 
153, 154, 153, 159, 1605 168, 169, 187, Broughton v. Shaw 


189, 19 i, 214, 223, 238, 251, 260, 265, Brown v' Burlace 
268, 288, 319) 352, 363, = $50 


Arnold v. Jefferſon 
Aſhby v. White 7 
Aſhley's (Eliz.) Caſe 
Aſton v. Adams 
Atkins v. Montague 


B. 


Badger v. Lloyd 

Baker v. Swinden 

—— v. Lade 

Ball v. Richards : 
Banbury (Lord) v. Wood 
Banbury's (Lord) Caſe 
Bauſon v. Offley 

Barker v. Keat 

Barney's Caſe 

Bayly's Caſe 

Beat v. Sympſon 
Benbrig v. Day 


Bennington's (Sir Cha.) Caſe 
Bigland v. Robinſon 
Bird v. Strode 

Biſhop of St. David's Caſe 
Blackett v. Greſham 
Blackhall v. Evans 


Boot v. Johnſon 


| 1 


ON 234 


15 


210, 239 Bridgwater (Counteſs) v. Duke of Bolton 315 
| 86 oboe v. Morriſon 271 
1, 2, 3, 23, 25, 31, 42, 45 Brook v. Biſhop 359 
- 
68 
94 
45, 285 
Brown v. Tanner " © BUG 
247 Buckley & Ur. v. Collier 63 
17 Bullen v. Benſon 352 
258 Burr v. Atwood 369 
82 Butcher v. Andrews 213 
250 Butler v. Rolls 55 
Buxentine v. Sharp — 2 
Buxton v. Gouch 269 
146 - 
283. 
306 Carlton v. Mortagh | 
146 , Chaloner v. 8 29 : = 
20 Chambers v. Workhouſe 140 
213 Charley s (Pariſh) Caſe 98 
38 | Charnock's Caſe 81 
124 | Cholmley v. Brown 173 
56 | Churchwardens of St. Bartholomew 87 
257 | Clements v. Langham 144, 16, 
352 Clerk v. Mundall | e eee 
366 Clerke's Caſe — 92 
362 | Coggs v. Bernard + 11, 268 
105 College of Phyſicians v. Roſe — 17 
v Salmon 102, 237 
Collins v. Deerin · 98 47 
— v. Scevington 398 
8 | Cook v. Beale 115 
381 | Cook's Caſe 337 
„ | e "os 
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th. 
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Copley 1 v. Hepworth 
Cragett v. Glover 

Cree v. Rolls 
Crockmere v. Paterſon 
Cromwell v. Grunſden 
Cropp v. Tilney 

Croſſe v. Smith _ 
Crowther v. Oldfeild 
Cudlip v. Rundall 
Culliford's Caſe 

Cumner Pariſb v. Milton 


D. 


Palſton v. Tyfon 
Davenant v. Rafter 
Davis's Caſe 

Davy v. Salter 

Deviſes Pariſh of St. Mary 
Dixon v. Willows 
Doddington v. Kyme 
Dyſon v. OE | 


5 „» 
4 » 


EA v. Eſtington 
Edwards v. Copland 
Elderton's Caſe 
Ellis v. Ellis 

v. Ollave 

v. Thomas 
Elwaies v. Lucy 

Evans v. Roberts 
. Mantle 

Ewers v. Jones 


Feltham v. Cud worth 
Feverſtone v. Scetle 


Finch v. Renew 


Fiſher v. Wig 
— s. Nictofis 
Fitzhugh v. Dennington 
Flower v. Parker © 
Freeman v. Birnard 

a v. Blewett 


v. Shotter 


Fuller v. Smith 


G. 
Gale v. Betts 
Gawen v. Weſthall 
- Germin v. Orchard 
Gibbons v. Dove 
Giles v. Hart 
Gipps v. Wooliſcot 
Glaſſe's Caſe 
Goddard v. Smith 
.Godolphin v. Tudor 
Greenwood v. Pi sone 


A Table of the Names of 


| Groenvelt*s Caſe 


56 | Groenvelt v. Burwell 
246 | Groſvenor v. Soame 
294\ Gr Guillam v. — 


225 3 5 H. 


Hall v. Stich 
v. Hill 


39 | Haller v. Birch 
2239 Hambleton v. Lancaſhire 


Hannam v. Redman 
| Harecourt v. Haſtings 
| Harman v. Renew 


204 Harriion v. Lewis 


214 Hartford v. Jones 


Hatton v. Morſe 
Helliott v. Selby _ 
Henderſon v. Foſter 
Hide Bridget's Caſe _ 
Hide v. Partridge 
| Hilton D. Byron 
 Hipſley v. Tuck 
Hodges v. Steward . 
Hoe v. e e 


TE 400 Hove v. Pitt 


Hole v. Burgoine 


Horman v. Hoare 


60 | Horne v. Lewin - 


117 Hunt v. Brown 


146 Huſſey v. Fidel! ( 
Hutchins, Serjeant at Law . © 


Flutton v. Manſell. 


. I. 
Jenkins v. Plomb 
— — v. Turner 
Ingram v. Bernard 
Jordan v. Barlow - 


7 . 


Kellow v. Rowden _ 
Kemp v. Andrew 
King v. Melling 

— v. Perry 

— v. Rice 

| —— v. Sharp 

The King v. Albertſon 


. Alme and Nutt 
222 — . Atkinſon ; 
56[— v. Bakeftraw 
345 pes ie V. Bear 
—— v. Bengough 
349 — . Bradford 
245 — v. Brown = 
251 | — v. Cheſter ai 7 
31— v. Croſſe | 


2 


Holt v. Biſhop of Winton 


Keeble v. Hickeringhill _ 


133, 


24. 40, 235 


193 
The 


we! Caſer' in 1 the Third 7 Name. 


—— 


Hemmings. 
Hicks 
Holiday 


of Oking 
/ Penrith 
—— of Winſley 
Keat 

Knight 

Knolls 

Larwood © 

Lee, (Lord) 
March * 
Mayor of Andover 
——- Cheſter 
Darthmouth 


Portington 
Rains (Sir Richard) 
Randall 

Savill 

Somers 

. Speke 

. Stonehouſe © 
Taylor 

. Weedon 

Wright 


nne 


en ee eee Ss 


W 
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Lacy v. Kinaſton 
Lambert v. Thurſton 
Lamplugh v. Shortridge 
5 v. Killingworth 
Layton v. Field 

Lee v. Libb 

Lee v. Oxenden 

Lee v. Brace | 
Lepara v. Sir John Germain 
Linch v. Coot 

Linch v. Clerke 

Loder v. Loder 

Longfore v. Webber | 
Luckinſton ( Pariſh) v. 8. Auſtin ö 
Lunn v. Dodſon | 
Lutton v. King 


L | a, 


M 
0 


Machell v. Garret 
Machin v. Moulton 
Maddox v. Winn © 
Mallock v. Eaſtleß 
Mann v. Carey 
Manning v. Bois 
Marker v. Harris 


— — 4 * . e ws * 
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Inhabitants of Littleport . 


St. Nicholas in Abingdon 44 


104, 


The King v. Edwards Page 27 
Ewers 369 

Gall 199 

Gorge | 188 

Hall ibid. 

Harris 313 


320 


211, 302 


Newdigate v. Selwin 
Newton v. Travers 

Nicholſon v. Soldwell 
Norris v. Triſt 


| —— v. Burnaby 
—— v. Chaffin 
—— vi. Collingwood 


— v. Coney 
| ———— v. Corbett 


Maſon v. March 
Maſon v. Abdy 
Maſters v. Lewis 
Maſters v. Child 


|Matl v. Flake - 


Mayor of Winton v. Willis 
| Mills v. Wilkins 


Minton v. Stony-Stratford 


N. 


Oades v. Woodward 


Ogle v. Norcliff 


Odiſon v. Pickering 
Oſbaſton v. Stanhope 


 Ofbourn v. Sture 


Oſſulſtone e bis Caſe 
* 

B v. n 

— v. Price 


Pagett v. Preſton 
Parker v. Meller 
v. Clerke 
— — . Wallis 
Parſons v. Petit 
Peck's Caſe 

Pett v. Pett 
Philer v. Boſon 


Platt v. Hill 


Pleddall v. Freak 
Pool v. Longvill 
Pope v. Garland 
Powell v. Maine 
Prince v. Bawd 
Prinn v. Edwards 
Prodgers v. Arther 
Pullen v. Palmer 
Punting's Caſe 


Q. 
55 v. Roe | 


The Queen v. Branworth 
v. Brown 


v. Coteſworth 
— v. Daniell 


— 


Moor's (Sir William) Caſe <1 
Morris v. — ü 


DD. 


5 * 1 $4 
* * 
„ R 
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. * - 
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A Table wv: the Names " 


The veen v. Dixon BI Po 78 Staple v. HeydouRn p, 
Qu v. Drake 2 Sutton v. Moody Page 127 
v. Franklin 351 Swinſted v. Smith 17 
—— v. Goddard W i ä : 
—— v. Gower. . - 2230 8 1. 
dv. Griffitng 5 169 | 
—— d. Gui, 88 Thetford (Mayor 3 Caſe 8 
, Holford 199 | Thompſon v. Wood | © 
— Inhabitants of Wikchire 381 | ——— v. Davenant a 8 5 
— . Lane . gh 190 - — v. Leech | | | 50 
* Langley N ibid. Thomborough D. Whitacre 0 
J — v. London | 265 | Thurſton v. Slatford © | 197 
——— v. Rawlings | 185 | Tilden v. Palfriman  _ 0 
; ——.v, Ride 233, 289 Tracy v. Talbot 1 . 
| — v. Steer | ; 189, 291 | Tregarne v. Fletcher | 302 
| —— v. Ty ,. _ 198 | Trevivian v, Lawrence 151 
| — t. Tracy 8 vn 1 192 Nane D. P aſtow 257 
ö — d. White ; 2232 | : N 
0 . | ; 
| | | 8 ; Wallis v. Wood | 
| Radbourn v. Kennedy . 354 Wankford v. Wankford gt 
: — * <: | 65 | Ward v. Evans 118 
x Re Cat... E 172 
N Redſhaw v. Heſter 180 | Watts v. Weſt | Sos 
Reynolds v. Blake 23, 40 | Watſon's (Stephen) Caſe 26 
Rich v. Doughty _ {x 149 | Way v. Yelley „ 
1 Roe v. Hangh 4 I4 Wayland (Sir mma val on 234 
Rogers U, Reerſby NIE 3 85 . 8 Weſtern D. Creſwick | | 214 
Roflington's Caſe 175 | Weſt v. Weſt 3 
Ruth V. Weddall | 285 Wharton v. Liſle p Eo 249 
e , 
63 ĩ 5 22 one 2 Ennkad N 
e Whitehall v. Squire 161 
<alifbury v. Proctor 130 | Wiatt v. Evans 6555 
Sanders v. Lewin . 31 Wilkins v. Mitchell . 229 
Sanders v. Wen 250 Williams v. Barriſon 8 197 
Sands's (Sir Geo.) Caſe 22 —.— v. Hoſkins ah 322 
Savery v. Smith | 36 Williams v. Cry © „ 
Savill v. Roberts fo 16 | Willis v. Paterſhal | © 283 
Score v Bowles 197 Wilſon v. Armorer — + 
Scott v. Hodgſon 346 Winter v. Price — 
Screvenham (Pariſh) v. St. Nicholas 255 Withers v. Kelſey 65 
Searl v. Bunion 220 | Withers v. Harris ” 0 
Sheer v. Brown 8 Witts v. Polehampton 30g, 398 
Sheppard v. TailounW. 2219, 272 Woodier v. Greſham 35 63 
Skinner v. Kilby b 210 Woolridge v. Cloberrie 117 
Slater v. May 22 Wolſton v. Slater | 94 
Smalcomb v. Buckingham 159 Wooton Rivers (i v. K Peter's in 
Smartle v. Penhallow 8 131 Marlborough 254 
Smith v. Arnold  _ | 4 | „ 
— v. Weſthal | 1 : F. 
— v. Waller es © ns ets | 
— v. Arx 134, 175 | Yates v. Harlakenden 5 209 
_ Snow v. Firebraſſe = "1. 320 | Yeoman v. Bradſhaw 70, 164 
Sparks v. Wogdd. 173 | ES 6 : 
Spencer's Caſe eee 7 ER 2 
Stanfaſt v. Chamberlaine 2 98 


Stanfit v. Hicks e v. Thompſon 


Anonymous. Mich. 4 Ann. 


N Adminiſtrator brought an Action of Debt on a Bond, the Defendant Matter in Bar may not be 
pleaded in Abatement, that Adminiſtration was granted to another, and pleaded in Abatement, 
upon a Demurrer it was inſiſted, that though this is Matter in Bar, yet 
it might be pleaded in Abatement ; for fo it is in the Caſe of Outlawry 

and Property, which may be pleaded either in Bar or in Abatement : but per Holl, 


Ch. Juſt. it was ruled, that the Defendant ſhould anſwer over, for Matter in Bar 
muſt not be pleaded in Abatement, : : 


Kemp verſus Andrews, Mich. 2 Will. 3. B. R. Rot. 289. 

I NM Trover and Conderſion, the Plaintiff declared, that he, together with A. and 3 Lev. 290. Where a Plea 
B. both now dead, and whom he ſurvived, being poſſeſſed of a Ship and is ill in Bar, but good in 

Goods, loſt them, and that the Defendant found and converted. them to his Abatement. 

own Uſe, who pleaded in Bar to the Action, that the ſaid A. and B. made their 

Wills in Writing, and thereby appointed ſeveral Executors and died, and they 

in their Lifetime, together with the Plaintiff, were poſſeſſed of this Ship and 

Goods as Merchants, and that there is no Survivorſbip between Merchants, and 

ſo concludes in Bar; and upon Demurrer to this Plea it was adjudged. ill in Bar, 


but it had been a good Plea in Abatement, 5 


Pf: 


/ 


” "99 


Ability and Diſability, r. 


Anonymous, Mich. 2 Ann.-- 


/ 
i 


ATI was appointed by the Juſtices to be Gpverneſs of a Work-houſe at A Woman may execute 
Chelmsford, and Mr. Parker moved to quaſh the Order, becauſe it was in 88 by her ſelf or 
the Nature of a Houſe of Correction, and fo the Office was not ſuitable to * 
her Sex: But per Powel and the teſt, abſente Holt Ch. Juſt, tis a good Ap- 
pointment, and ſhe may be capable of executing the Office either by her ſelf 

or Deputy, as the Lady Broughton did, who was appointed Keeper of the Gate- 

bouſe at Weſtminſter. | | „ 


86—6— 


Acteptante. 


A? JUDGE D, that where a Man is intitled to a Thing in Groſs, he is Where the Title is to 2 
not bound to accept it by Parcels; as for Inſtance, if 4. be bound to Thing in Groſs, a Man 


dliver a Ton of Wine to B. and tenders Part of it, B. is not bound to is not bound to accept it 
accept it. by Parcels, 


4 — 2 "—_— * — Eg ä 
» $5015 4 ——ʃ * — 04f1--is is — 6 thera 1 


* 


k 
—— 


* 


Acceptancè. 


Leſſor is not bound to ac= So where the Leſſor diftrains for Rent in Arrear, and the Leſſee tenders Part of 
cept Part of the Rent. ½ the Leſſor is not bound to accept it; but if he diſtrain for Arrears due at 


ſeveral Days, on which it ought to be paid, and the Leſſee tenders the Arrears 

due on ſuch a Day, the Leſſor is bound to accept it. The Caſe is the ſame if 

the Leſſor bring an Action of Debt inſtead of diſtraining for the Rent due on ſeveral 

Days, but if there is no tender of any Part, and the. Leſſor get Judgment for the 

Whole, *tis now become an entire Duty, and if upon Execution ſued out the 
Leſſee tenders. any Part of it, the Leſſor is not bound to accept. 


In e the fan: e . So in Detinue for divers Parcels of Goods, if the Plaintiff get Judgment for 
not boünd to ep art the Whole, and after Execution taken forth the Defendant tenders ſome Part to 
the Plaintiff, he is not bound to accept it. | 


„„ - * Leaſe for Years, rendering Rent, Proviſo to be forfeited if the Leſſee aliened 
No entry for a Forfeiture or aſſigned to another; the Leſſee aliened, and the Executor of the Alienee paid 


after Acceptance of the the Rent to the Leſſor, and though it was not alledged, that he did know the 


4 + Rep. Pennant's Leaſe was * aliened, (viz.) by Aſſignment to another, but only that he (the Leſ. 


Caſe. Cro. Eliz. 453. for) knowing the other to be the Executor of the Aſſignee, had accepted the 


Moor 456. S. C. Rent of him; it was adjudged he ſhould not enter fon a Forfeiture againſt his 


+ 2 Bulſt. 151. Cro. own Acceptance, for it ſhall be intended he had Notice of the Aflignment, if 


Eliz. 715. 


t 2 Cro. 398. 1 Roll. the contrary doth not appear. See Þ Miüchcot's Cale. 


Rep. 389. 


So if the Leſſee covenant for him and his Aſſigns to repair, the Aſienee of 
the Leſſee by his accepting ſuch Aſſignment is liable, for this is a Covenant 
19 55 which runs witli the Land. 14 


Dyer 195. Roll. 475. The Huſband and, Wife made a Leafe of the Lands of the Wife, then the 
Huſband died, and the Wife married again, and this ſecond Huſband accepted 

the Rent. Adjudged, that by ſuch Acceptance he had affirmed the Leaſe, even 

guoad the Wife her ſelf, becauſe ſne had reſigned her Election to her ſecond huf. 

band, and he by his Acceptance of the Rent had affirmed the Leaſe. 


1 Inſt. 211. 1 Leon. 262. Teaſe to W. R. for Life, rendering Rent at Michaelmas, with a Clauſe of Re- 

entry for Non- payment, the Rent was in Arrear, and afterwards the Leſſor 
brought an Action for the Rent. Adjudged, that notwithſtanding this Action 
he (the Leſſor) might ſtill enter for a Breach of the Condition, for the Action 
for the Rent did not affirm the Leaſe, becauſe it ſhalt be intended to be brought 
as for a Duty due upon the Contract; but if he had 4/rrained for the Rent not 
being paid on the Day, then he can never afterwards enter for a Breach of the 
Condition, becauſe the Diſtreſs affirms the Continuance of the Leaſe, 


3 Rep. 64. Where Ac- A Gift was made to the Huſband and Wife, and to the Heirs of their Bodies, 
ay hr mes of the 47 5s they afterwards made a Leaſe of the Lands, reſerving Rent on ſuch a Day, with 
. a Clauſe of Re- entry, then the Huſband died, and the Rent being in Arrear, the 


Mn Iſſue in Tail accepted it. Adjudged, that this was no Affirmance of the Leaſe 


as to himſelf, becauſe the Rent was not due to him whilſt his Mother was living; 
but it had been otherwiſe, if he had accepted it after her Death. 


Acceptance of Rent after Adjudged, That an Acceptance of a collateral Thing is no Bar to a Title 

the Day of Payment no of Freehold, and that an Acceptance of Rent after the Day of Payment will 
Bar to a Right of Entry. not bar a Right of Entry veſted by Non-payment, becauſe the Rent being 
P. 4 a Duty, and owing, ® the Party might well accept it; but *tis otherwiſe after 2 

e Diſtreſs taken, or if the Rent is accepted at another Day ſubſequent, for this 
affirms the Continuance of the Leaſe. | | 5 


Anonymous 


i. 


— — 


Acceptance. 


* Anonymous, | * P.4 


E AS E for Years upon Condition to be void, if the Leſſee aſſigns over the Acceptance of Rent will 
„Term; he afterwards made an Aſſignment, and the Leſſor Enowits * make a Leaſe good. 

accepted the Rent. Adjudged, this will not make the Leaſe good, becauſe it 

was abſolutely void before the Acceptance. h 


Smith verſus Arnold. 


H E Statute * 32 H. 8, enables a Grantee of a Reverſion to enter for a * Cap. 34: Aſſignee Is 
Condition broken, and to bring an Action of Covenant, &c. The Caſe liable to all Covenants 
was, Leſſee for Life covenants for himſelf, his Fxecutors and Adminiftrators, to which run with the Land. 
build an Outhouſe on the Lands of the Leſſor, and afterwards the Leſſee for 
Life aſſigns his. Eſtate to T. S. The Queſtion was, whether ſuch Aſſignee 
D . . — . . X . 
might be charged in an Action of Covenant, if the Outhouſe was not built? 


O 


It was inſiſted, that he could not, becauſe the Aſſignor had covenanted only for him- 
ſelf, his Executors and Adminiſtrators, leaving out the Word Aſignes, which is 
very true: But adjudged, that the Affignee by the * Acceptance of the Poſſel- ** 2 Cro. 125. Godb. 
fon of the Lands, had made himſelf ſubject to all the Covenants which run 69. 5 Rep. 24. Moor 
with the Land, of which Repairing is one, Building is another, and to ſuch he is 399. 

bound without being named by that ſpecial Word Aſignes, but not to any colla- 


teral Covenants. 


+ 1 Salk. 199. 


Wallis verſar Wood. 


EASE for Years was made to T. S. rendering Rent, which being in Ar- when Part of the Rent 
rear the Leſſee died Inteſtate, and Adminiſtration was granted to the Defen- became due, pending an 
dant, againſt whom an Action of Debt was brought for the Rent, who pleaded, Action againſt an Ad- 
that the Inteſtate had aſſigned the Term, and that after ſuch Aſſignment the an. 
Leſſor had accepted Rent of the Aſſignee. The Parties were at Iſſue upon the 
Acceptance of the Rent, and the Plaintiff had a Verdict; but becauſe Part 
of the Rent became due, pending the Action, the Plaintiff could never get 
Judgment. | | . 


hah DL WEE: 
| Parker verſus Webb. | p. 5 | 
H E Caſe Was, the Leſſor being ſeiſed in Fee, made a Leaſe of the Lands Granteeof a Reverſion may 
1 for Years to the Defendant, rendering Rent at Micbaelmas and Ladyday, have Covenant after the 
in which Leaſe the Defendant covenanted to pay the Rent, Sc. afterwards the Aſſignment of the Term. 
Leſſor granted the Reverſion to the Plaintiff, to which Grant the Defendant at- 
torned, and an Action of Covenant being brought againſt him for Non- payment 
of Rent, he pleaded, that he had aſſigned his Term to D. D. before the Grant of 
the Reverſion made to the Plaintiff, and upon a Demurrer to this Plea, per Holt 
Chief Juſtice, *tis ill; for he ought to have ſet forth, that the Plaintiff had accepted 
Rent from the Aſſignee, or that he had Notice of the Aſſignment; but if that 
had been pleaded, the Plaintiff ſhould till have Judgment, becauſe he, being 
Grantee of the Reverſion, may maintain this Action againſt the Leſſee, even 
after the Aſſignment of the Term, and though he had accepted the Rent after 
ſuch Aſſignment ; and this he might do upon the expreſs Covenant of the Leſſee 
to pay it, which is a Covenant that runs with the Land, fins F 


.. Action 


Action in General. 


2 Wilton. 251. 2 Satk: D IU DGE P, that a Scire Facias, or any Writ to which the De. 
603. fendant may plead, is an Aclion, or by which a Plaintiff may re. 
COver. 
In Perſonal Actions, if the Plaintiff is barred, as in an Action of Debt or Ac. 
compt, he can never bring the ſame Action again, nor hath he any Remed 
but by Writ of Error, or Attainting the Jury. | | ö 
But in Real Aftions, if the Plaintiff is barred he may reſort to a higher Re- 
medy; as if he is barred in an Aſiſe he may bring a Mortd'anceſor; if in a 
Formedon in Deſcender, he may bring a Formedon in Reverter or Remain- 
der. | | | 
| 4 Rep. 43- Moor pl. If a Man recover in Treſpaſs he ſhall not afterwards have Mayhem, for *tis to 
| | 416. Had/cn's Caſe. get the ſame Recompence again; but he may have. an Appeal of Roh. 
| bery, becauſe the Judgment is not for Damages, but againſt the Life of the 
| 


| Defendant. | 
ll 2 Cro. 75. Velv. 67. * Where two are bound jointly and ſeverally in a Bond, and the Obligee 
| " Xs © gets Judgment againſt one and takes him in Execution, yet he may proceed 


againſt the other, becauſe the Debt is not paid or ſatisfied. 
And ſo he may, if the Sheriff ſuffer him, whom he had in Execution, to 
eſcape. | | | 
Gas promiſes to pay V. R. 40 l. (viz.) 101. on ſuch a Day, and fo on till all 
is paid; an Action lies upon the firſt Failure of Payment. 
Cro. Eliz. 118. 1 Cro. So 'tis in * Covenant, and ſo tis in a Recognizance. 
241. 1 Inſt. 292. But if a Bond of 40 J. is given conditioned to pay. (viz.) 10 J. on ſuch a Day 
| and ſo on, Debt will not lie till the laſt Day. | 
Owen 42. 1 Cro. 241. But if the Bond is to pay 20 J. on ſuch a Day, and 207. on ſuch a Day, 
2 Saund. 337. there Debt will lie upon the firſt Failure; therefore there is a Difference where a 
| Bond is to pay 40 J. (viz.) 101. on ſuch a Day, and ſo on, and where 'tis to 
pay 20 J. on ſuch a Day, and 20 J. more on ſuch a Day, becauſe in the 
1 Caſe of the videlicet, though the Duty is entire, the videlices divides the Par- 
cels. | 
But where a Man is bound in a Bond to pay 100 J. (viz.) 501. on fuch 
a Day, and 501. on ſuch a Day, Debt lies upon the firſt Failure, becauſe the 
| Condition is broken. Th | | 
Cro, Eliz, 68, 110. Where it appears upon the Record, that the Action is brought before the Cauſe 
| of Action ariſes, either in the Declaration or in the Verdict, or otherwiſe by the 
Plaintiff's own Shewing, he ſhall never recover; but where it is a Matter 
alledged by the Defendant, but not inſiſted on, ſo that Iflue is taken upon 
another Point, and the Truth of the Fact alledged doth not appear, there the 
Plaintiff ſhall have Judgment, if he recover. 
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„P. 7 Ation Popular, 


DJU DGE D, that the King has no Privilege in an Action qui lan 
pro Domino Rege, &c. and that the Proſecutor may pray a Tales without 
the Conſent of the Attorney General, and he may be Nonſuit. 

Et per Holt, Chief Juſtice, Where a certain Penalty is givcn by a Statute to 

the Party grieved he needs not join the King, for *tis like a private Act, only 
for his Benefit. | EY 

But it lies for Indicting a Man in a Foreign Country; it lies for a + Scands- 

126, 193. 8 12 for the King is prejudiced by the Act, which is the Ground of 

e Action. 
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Actions on the Caſe. a 


Ic lies againſt the Sheriff i one taken upon A Capia, U /agatum eicape, or on Abr 5 A. . 
againſt the Keſcuer, if he be reſcued; but the Plaintiff is not bound to bring it 33 28 3 8. 
| 3 3 | | Rep. 78. 

in Tom uam, c. but may bring Debt alone in his own Name. ET nee, In 

theſe Caſes, tho? the Action is in the Tam quam, the Party ſhall have all the Damages ; 

but in ſome Caſes, as upon the Statute of Hue and Cry, and the Statute for not 

appearing as a Witneſs, being ſerved with a Subpæna, the Party may cither bring 

D bt or Caſe; if he bring Dev:, he muſt ſue without the King, for the Debt 1s 

not due to him, but to the Party grieved; but if he bring an Action on the 

Caſe, he muſt ſue in the Tam quam, for the Action is founded on the 


Tort only, and that is to the King as well as to the Party, per Holt, Chief 
Juſtice. | | NT 


« Nola, The following Rule was made by the Court in January 1682, That Raym. 479. S. C. Clerks 
e all Clerks of the Aſſize and Aſſociates do return the Poſteas in all Popular 3 5 1 24 
« Aclions and Informations Qui tam, &c. into the reſpective Offices from whence ee e 
« they Iſſue, and to receive their Fees for the returning thereof at the Trial from 
« the Party, for whom the Verdict ſhall be given, and that the Maſters of the 
« reſpective Offices, to whom the ſaid Paſteas ſhall be returned by the Clerks 
« of Aſſize ſhall ſend a Note into the Exchequer to the Clerks of the Eſtreats, 
« that the Sheriffs of the reſpective Counties may be charged with the ſame.” 


1 


— 


* Actions on the Caſe. A 


Good and not good, where brought before the Time of Action, 
Rogers verſus Rearſby. Paſch. 2 Anne. 2 Ld. Raym. go. S. C. 


N Ejeliment, the Demiſe was laid on the 204% Day of Oktober; upon N | We 
guilty pleaded, the Plaintiff had a Verdict, and it was moved in Arreſt of Pay Ne 2 my * 
Judgment, I hat the“ Eſſo/n-Day, which in the Law is accounted the firſt Day + \ And. ws ; 
of the Term, was on the ſame 20th Day of October, on which the Demiſe was 
laid, and fa this Ejedment was brought by the Plaintiff before he had any Cauſe : 
of Action; but this Objection was not allowed, fur per Curiam, the Action and-- 
the Wrong may be upon one and the ſame Day, and this being by Original may 
be fued aut after the Commencement of the Term, and returned, eſpecially in ſo 


long a Term as Michaelmas Term is; but admitting it to be a Slip, the Defen- 
dant ſhould have taken Advantage of it upon Oyer. 


or The Eſſoin-Day was the 


Blackhall ver/us Evans. Mich. 3 Georgii. 


N Afault and Battery, upon Not guilty pleaded the Plaintiff had a Verdict; ny eee 
it was objected in Arreſt of Judgment, That the Battery was laid to be com- 5 eee 

mitted on a Day + not come when the Verdict was given; but this Objection was T3 SOT ON: 
diſallowed, becauſe it being impoſſible it ſhould be committed after the Verdict | 
was given, 'tis as if no Time at all had been laid in the Declaration, for an *. Hob. 189. 245, 277. 
impoſſible Time is no Time, and in ſuch Cale it can never be intended that the ** 
Jury gave Damages for a Battery which was not then done: *Tis true, if the 
8 had laid a Time after the Action and before the Verdict, the Damages muſt 


intended to be given for the Battery then done, that is, at the Time of the 
Action brought; 


but that ought not to be, + becauſe at that Time the Plaintiff + Cro. Eliz. 68, 110. ad. 
had no Cauſe of Action. | Raym. 463. 


Vor. III. 


6 K 


Smith 
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Actions on the Caſe. 


' neceſſary, See poſtea 


In Trover, the Declaration 1 N Trover the Plaintiff had a Verdict, and it was moved in Arreſt of] udgment 


chaelmas Term, and the ©: in Micbaelmas Term, and the Declaration was General as of that very Term 


9 9 * mith verfus Weſthal. 1 Ld. Raym. 316. 8. P. Comyns 49, go. 

8. P. . 

* 2g Car. 2. cap. 3. Par, Y the Statute of * Frauds, Sc. tis enacted, That no Action ſhall be brought 
17. Where a Memoran- upon any Agreement, which is not to be performed within a Year after the makin 


m_ thereof, unleſs there be a Memorandum of the Agreement in Writing, and fi=neq by 
him who 1s to be charged therewith, An Agreement was made, that in Conſiders. 
tion of 5, l. paid by the Plaintiff to the Defendant, he (the Defendant) promiſed 
to pay the Plaintiff 10 J. upon his Day of Marriage, which happened about 9 Vears 
after this Agreement; and now an Action being brought upon this Promiſe, it 
was adjudged, that a Memorandum in Writing was not neceſſary in this Caſe 
becauſe the Marriage might have happened within a Year after the Agreement 


made, 


Bourk mire v. Darnell. 


Sawen verſus Hulbert. 


was General, as of Mi- that the Declaration was ill; becauſe the Converſion was laid on a Day cer. 
3 — without a Day certain; as Memorandum, that on ſuch a Day, and therefore it 
and yet good. mult relate to the firſt Day of that Term, and if fo, then this Action was brought 
| before the Plaintiff had any Cauſe of Action, becaule it was brought as on the firſt 

| Day of the Term, and the Converſion, which is the Foundation of the Action, 

i was laid in the Declaration to be after the Term began. But per Holt, Chief 

Juſtice, *Tis well enough, if the Bill was filed after the Cauſe of Action accrued, 

for there was no Action depending till that very Time, and the filing the Bill was 


on a Day certain. 
For Malsfeaſance, Misfeaſance and Megligence. 


Keeble verſus Hickeringhall. 
Caſe lies where the Plait- ASE, Sc. in which the Plaintiff declared, that he was poſſeſſed of a 


Din Decoy Pond frequented with Ducks, of which he made great Gains, and 
out any Property. _. f ag * 

that the Defendant knowing and maliciouſly intending to deprive him (the Plain- 

tiff) of the Uſe and Benefit of his ſaid Decoy Pond, did on ſuch a Day and Place, 

. at one Time, diſcharge and ſhoot off fix Guns, and at another Time 4 * Guns to 


fright away bis Ducks, Sc. upon Not guilty pleaded the Plaintiff had a Verdict; 
*twas objected in Arreſt of Judgment, That the Defendant ſtood on his own 

Ground, and ſo could not be guilty of a Treſpaſs in the Cloſe of the Plaintiff; be- 
ſides, the Declaration is ill; for the Plaintiff did not ſet forth how many Ducks 
were frighted away, or if he had, it had been ill, becauſe being Wild-Ducks, he 
had no Property in them. Holt, Chief Juſtice, A Decoy Pond 1s a Kind of Trade, 
and of great Profit to the Owner, and by the ſame Reaſon that an Action will 
lie for malicious Words ſpoken by one Tradeſman of another, it will lie for a a- 
licious A done by one to another, for in both Caſes*tis prejudicial to the Plaintiff, 
If one Man keeps a School in ſuch a Place, another may do ſo likewiſe in the 
ſame Place, though he draw away the Scholars from the other School, tis 
true, this is damnum, but tis ab/que injuria ; but he muſt not ſhoot Guns at the 
Scholars of the other School, to fright them from coming there any more. And 
as to the other Objection, the Plaintiff needs not ſhew bow many Ducks were 

frighted, becauſe tis impoſſible for him to do it, and though they were ill, yet 
they were fluminee volucres, and in the Plaintiff's Decoy Pond, and fo in his 
Poſſeſſion, which is ſufficient, without ſhewing that he had any Pr oper) 1 
them. | 


Wheeler 


* 


Actions on the Caſe. 


by r — 


Wheeler verſus Baker. Mich. 8 Gulielmi. 


ESS E F of a Houſe for 3 Years, Aſſigns it to V,. R. for 3 Years by Pa- Where the whole Term 
rol; the Houſe was afterwards burnt, and the Afign:r brought an Action 1 aſſigned by Parol, the 
on the Caſe againſt the 4/jgnee for Damages Adjudged that it would not lie, Yo ag parc TY = 
becauſe he had no Reſt /uary Intereſt in the Houle, neither is he liable over to the no Reſiduary SPORES 
flirt Leſſor, becauſe the Aſſignment was lawful : The Caſe had been the ſame, i 
he (the Plaintiff) had demited to JF”. K. for 5 Years, for this wbuld only have 
amounted to an Aſſignment of his Term, ſo that he gains no Reverſion by it; 
dis true, it had been otherwiſe, if the Leaſe had been by Indenture or Eſtoppel ; 
but if the Leſſee had aſſigned for wo Zears, he might have an Action againſt 
V. R. the Aſſignee, becauſe there was a Reverſion in him (the Leſſee) and in 
ſuch Caſe *tis always neceſſary for him to declare, that he had an Intereſt adiunc 
ven ur (viz.) when the Houle was burnt. But this Action is now taken away 
by the Statute * 6 Anne, by which *tis enacted, That 20 Action ſha'l be maintained. 
gainſt any one in whoſe Houſ: or Chamber any Fire ſhall accidentally begin; ard if any 
A8ion ſhall be breught, the Defendant may plead the General 1ſue, and gice this Att in 
Evidence, and if the Plaintiff be Nonſuit, diſcontinus, or a Verdict be againſt bim, 
the Defendant ſhall have treble Coſts. Proviſo, that nothing therein ſhall make void 
any Agreement betzoeen Landlord and Tenant, * This Act was only Temporary * P. 11 
for 3 Years; but by another Statute Anno + 10 Aunæ, this Clauſe was made + 10 Anne cap. 14. 
Perpetual, ; 


6 Annz cap. 31, 


Coggs verſus Bernard. Trin. 2 Anne. 2 Salk. 733. the Pleadings, 
2 Ld. Raym. 909. S. C. Comyns 133. S. C. 8 
N an Action on the Caſe againſt the Defendant for his Negligence in perform- 1 Salk. 26. Caf:- lies 
ing what he had undertaken to do; there was a Verdict for the Plaintiff, againſt the D-f ndant, 
and it being objected in A rreſt of Judgment, That in this Caſe there was no Con- where he enters on a 
ſideration to intitle the Plaintiff to an Action, for the Defendant was to have no TO OS O06 
| 5 perform it. 
Reward; and it did not appear, that he was a Common Carrier or Porter, ſo that | 
by Cuſtom or Uſage he might lawfully claim a Reward. Holl, Chief Juſtice, in 
arguing this Matter, declared, That if the Agreement had been only Executory 
(i. e.) if the Defendant had aſſumed to take up the Hogſhead of Brandy out of 
one Cellar, and lay it down in another (which was this Caſe) and had not done 
it, this Action would not have laid againit him, like the Caſe in 11 H. 4. 33. 
when the Action was brought againſt the Defendant, upon a Promiſe to build a 
Houſe for the Plaintiff, by ſuch a Day, which he had not done; it was held, that 
the Action would not lie, for the Reaſon before mentioned; but that differs from 
the principal Caſe, becauſe the Defendant had actually entered upon the Per. 
- formance of the Thing which he had promiſed to perform, and the Plaintiff re- 
Jing on the Defendant's Promiſe, had»truſted him to do it, who by his Negli- 
gence had deceived him, and 'tis the Deceit which is the Ground of this Action; 
tis true, the Defendant was not bound to enter upon this Truſt, but if he doth, 
he muſt take Care that the Plaintiff be not damnified by his Neglect. He ad- 
mitted, That there was a Contrary Reſolution * in Telv. (viz.) That if W. R.. Ws: 2d 
deliver Goods to L. R. and in Conſideration thereof he promiſe to redeliver them; nt 
pet no Action will lie againſt him, if he doth not redelivor them; which Reſolution 
is not Law. That in + 2 Cro. it was otherwiſe reſolved (viz.) where Money was + 2 Cro. 667. 
delivered to one to pay over to another ine mora. Adjudged, That an Action 
would lie againſt the Defendant, if he did not pay it over; for though he had no 
Benefit by this Undertaking, yet, if he take the Truſt upon him, he is bound to 
perform it. See 3 H. 6. 36. Owen 141. Keilw. 160. He likewiſe held, That 
where a Man carrying Goods is of a publick Employment; as a Carrier, Whar- 
finger, Hoy-man, or Maſter of a Ship, he muſt anſwer all Events, excepting only 
the A#s of God, and the Enemies of the King, and that this is a Politick Eſta- 
bliſhmenr, for the Safety of all Perſons concerned, and whoſe Affairs neceſſitate 
them to entruſt ſuch Carriers; for by this Means all private Combinations between 
| them 
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Actions qu the Caſe. 
> them and Highwaymen, and other Robbers, are prevented, which cannot eaſily bo 


diſcovered. But if a Bailiff or Factor carrie; Goods, and is robbed, he is not 1; b 

to the Owner, though he hath a Premium, becauſe *tis only a particular oF 1 

| and a private Truſt; he doth the beſt he can, and it would be unreaſonabl bh 

charge him with a Truſt farther than the Nature of the Thing puts it in his e 8 

erform. The ſame Law of a Factor: therefore if he is robbed, he hall 5 be 

chargeable, for *tis ſufficient, if he takes the ſame Care that the Owner him if 

; would have dene. But where Goods are delivered to be carried gratis, or to 8 

* Lib. 3. 100. any Thing bopt them, without any Reward, which is called by Bracton * 77 : 
datum, and in Engliſb, ating by Commiſſion ,, this alſo obliges him to a dili 4 

Management and Care of the Goods which is implied in the very Unterzke 

and though the 77 was Voluntary, yet by the Breach thereof, a Fraud is put 

upon the Deliverer, which is a ſufficient Ground to ſupport this Action. rl 


Bird verſus Stroud. Trin. $ Will. 3. B. R. 


Where the Action is ASE, Se. in which the Plaintiff declared, That he being poſe 
20 J 7 n. SH Tenement (to which he had and ought to have a Way) and a peed 5 
„ and ought to have Common of Paſture in D. the Defendant had digged Con: 4 
Boroughs there, per quod, &c. Upon Demurrer to this Declaration, the 5 
had Judgment in C. B. and now upon a Writ of Error in B. K. that Judgment 
was affirmed : The Objection was, That the Plaintiff had not ſhewed any Title 
to this Common, either by Grant or Preſcription, and adjudged he need not, be- 
* 2 Cro. 43, 122. Cro. cauſe the Action is grounded upon the“ Poſſeſſion, and jt doth not appear but 
Car, Sands ver. Trefufis. that the Defendant is a mere Stranger; beſides the Title is not Trav ſable, but 
Vent. 356 8. P. to be given in Evidence upon the Trial of the Iſſue. | 


Buxentine rer/ue Sharp. Paſch. 8 Will. 3. B. R. 2 Salk, 66 . 8. C. 
| I Ld. Raym. 169. cited. 2 Stra. 1264. S. P. 


NE E Plaintiff declared, That the Defendant kept a Bul/, which uſed to 
run at Men, but did not ſay ſciens or ſcienter; and this was adjudged ill 

after a Verdict, becauſe the Action will not lie, unleſs the Owner knew the 
Quality of his Bull, and it cannot be intended that this was proved at the 
Trial, becauſe the Plaintiff is not bound to prove more than is laid in his De- 


keeping a Mad Bull with- 
out ſaying ſcienter. 


claration. 

P. ; —  ® Jenkins verſus Turner. 1 Ld. Raym. 109. S. C. 2 Salk. 662. 
7s 8 

Caſe againſttheDefendant HE Plaintiff declared, That the Defendant kept a Boar, ad avinid* 


a a6 ire Anime. | animalia conſuet', and that he knew of this Quality; after a Verdict for 
not ſay ing what Animals, the Plaintiff, and a Motion in Arreſt of Judgment, this Declaration was held 
good. 8065 though it was objected, that Animalia mentioned in the Declaration might 
e Froggs ; for it ſhall be intended the Proof at the Trial was, that this Boar bit 
ſuch Animals as will ſupport the Action, otherwiſe the Jury would not have 
found a Verdict for the Plaintiff, and have given Damages. There was another 
Objection to this Declaration (viz.) That the Defendant cannot know what 
Animals he is to defend againſt ; but it was anſwered, no Evidence could be 

given of killing or biting any Animals but of ſuch of which he had Notice. 


Crowther verſus Oldfield. Paſch.” 2 Annz Rot. 233. B. R. 214, 
Raym. 1225. S. C. 1 Salk. 170, 364. S. C. 


6 Mod. 19. 1 Lutw. 126. NAS E, Sc. for diſturbing him in his Common, in which the Plaintiff deck 
1 Salk. 364. Where a ; © en, 

Copyhold is pleaded, the red, That he was ſeiſed of a Meſſuage, Sc. Parcel of the Manor of IV, 
Omiſſion of the Words Tent” per Copiam rotulorum Curie ejuſdem manerii ut tenen Cujtumarius in ſeodo fin- 
tent? ad voluntatem Do-. plici ſecundu? conſuetudinem Manerii, and that he and all the Tenants of the faid 


mini makes it ill. | Manor, had, Time out of Mind, Common on the Waſtes of the ſaid Manor, jor 4 | 
phono | 


Actions on the Caſe. 
Beats Levant and Coucharit upon their Copyholds. This Declaration was ad} udg- 
ed ill after a Verdict which had found it to be Parcel of the Manor, as the Plain- 
tiff had ſet forth in his Declaration, becauſe the Words ad voluntalem Domini 
being left out, it doth not appear to be Copybold ; fo that taking it to be Freehold 
and not Copybold, then the Preſcription ſhould have been by a Que Ejtate at 
Common Law, in his own Name, and not in the Name of the Lord. In arguing 
this Caſe, Holt Chief Juſtice, ſaid, That a Copyholder hath Right of Common, 
either as Se/onging to his Eſtate, or to his Land; that where it belongs to his Eſtate, 
and as ſuch he claims Common in the Lord's Waſte there, if the Copyhold is 
infranchiſed, the Common is loſt and extinguiſhed, for that continues when the 
Eſiate is gone: the other Common is as belonging to his Land, (viz.) where a 
Copyholder hath Common in the Watiles of another Manor, in that Cafe the 
Common is not loſt by an Infranchiſement of the Copyhold, becauſe though, the 
Eſtate is gone, the Land {till continues. It was argued for the Plaintiff in the 
Original Action, That this Title ſer forth in his Declaration (admitting it to be 
* bad) ought to be recited as Unneceffary and Surpluſage, and the rather, becauſe * 
there was no occaſion for him to ſet forth any Title; he had the Poſſeſſion, and 
that is ſufficient againſt the Defendant, who was a Stranger and Wrong-doer, 
which is very true; but if he will ſer forth a Title, as he had done in this Caſe, 
and that Title is inconſiſtent in itſelf, a Verdict will not help it; now here he could 
have no Title as a Copybolder, becauſe it doth not appear that he held ad volun- 
tatem Domini, and he could have none as a Freeholder, becauſe he had preſcribed 
in the Manor, ſo that his Title being abſurd and inconfiſtent, the Declaration muſt 


be ill; and for that Reaſon the Judgment in C. B. was now affirmed in B. R. for 
Defendant in Error. | | | 


EF. 34 


Smith verſus Ary. Hill. 2 Annz. B. R. 2 Id. Raym. 1034. 
| 8. . 


NH E Plaintiff declared, That in Conſideration he had agreed and promifed Poles. Gamiad* - 
the Defendant to play at ſuch a Game, and to pay what he loſt, the De- 6 Mod. ee 

fendant promiſed to play, &c. and to pay, &c. and ſets forth, that they played, Aſſumpfit will not lie for 

Sc. and that the Defendant loſt ſo much, which he had not paid; Cumque etiam, Money won at play. 

he (the Plaintiff had won ſo much Money ad lIudum pred, the Defendant in Con- 

fideration inde, promiſed to pay, &c. Upon a Demurrer to this Declaration it 

was inſiſted for the Plaintiff that the mutual Promiſes in the firſt Count muſt be 

underſtood as if repeated in the ſecond, (viz.) That the Playing was upon the 

ſame Agreement, being alledged to be won, ad ludum pred'. Sed per Curiam, The 

ſecond Count is not the better for the firſt, for they are ſeparate and diſtinct, ſo that 

the Agreement laid in the firſt will not go to the ſecond; and that an Indebi- 

tatus Aſumpſit will not he for Money won 4/ Play, ſo there was nothing but 

mutual Promiſes, and Debt will not lie upon a Promiſe, nor by Con-. Hob. 18, 88. 
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k ſequence an Indebitatus, but there muſt be a Conſideration, or a Quid pro 51, 44, 96, 153. 1 2 
; quo, Ge. X | | 486. 3 Lev, 118. 

r x | | : 7 * 0 N ; | . © 

: Roe verſus Haugh, Paſch. 9 Will. 3. in Camera Scaccarii. 

e 


| 4-6 WW; 
What ſhall be mutual 
Promiſes after-a Verdict, 


HE Caſe was, B. was indebted to A. in 42 J. and C. in Conſideration 
that A. would accept him to be his Debtor for the 42 J due to the ſaid 
4. by and from B. ſuper ſe Aſſumpfit & eidem A. fideliter promiſit quod ipſe eaſdem 
d. 421. would pay to him. And an Aſumpfit was brought againſt C. averring him 
fore debuorem ipfius 4. without ſaying, that B. was diſcharged; and upon Non 
Ajump/it there was a Verdict for the Plaintiff * in B. R. and which was after- 3 P. 15 
hands affirmed in the Exchequer Chamber, for being after a Verdict, they held : 
they ought to do what they could to help it; and therefore not taking it as a Pro- 
miſe only on the Part of C. becauſe as ſuch, it could not bind him, unleſs B. was 
; charged, they conſtrued it to be a mutual Promiſe, viz. That C. promiſed A. 
' Pay the Debt, and in Conſideration thereof, A. promiſed to diſcharge B. 


Vor. III. ET Butcher 


— 2 — — e i _—_— 4 ä Pr 


Actions 01 


* 
nn y 


Butcher verſas Andrews. 2 Salk. 731. The Pleadings. 
. 


x Salk, 23. S. C. Where I N 4ſſumpfit the Caſe was, the Father was bound by his Promiſe to pay the 
ow rg a Þ f e Plaintiff ſo much Money as he ſhould lend the N and for ſuch CRT 
promiſed to pay, tis not he (the Plaintiff) ſhould let the Son have, ſo as the Money lent, and the Goods 
good. ſold and delivered to him (the Son) did not exceed 51. Tie Action was brought 
for 3g 1. Money lent, and likewiſe for 5 J. being the Value of the Goods ſold and deli. 
vered, and likewiſe for ſo much Money mutuo dat & accommeda? to the Son at the 
Father's Requeſt, Upon Non Aſumpſit pleaded, the Plaintiff had a Verdict, and 
20. Damages: But upon a Motion in Arreſt of Judgment, this Verdict was ſet 
aſide; for tis plain, the Defendant would not be indebted for more tan 5 J. be- 
cauſe he engaged for no more, and 1f the Jury had given more it had been 
naught ; tis true, they gave but 3 l. Damages, but yet that will not help the 
Declaration, which was for 5 J. Money lent, and for 5 l. the Value of the Goods 
delivered, and it doth not appear to the Court, but that the Defendant hath paid 

5.1. already,, and this now claimed is over and above. 5 


Bourkmire verſus Darnell. Mich. 3 Anne. 


» Salk. 27. S. C. 6 Mod. 4 SSUMPSTIT, Sc. In which the Plaintiff declared, That the Defendant 
C. 248, Where there is in Conſideration he (the Plaintiff) at the Inſtance and Requeſt of the Defen- 
5 prong rs: — dant, would lend and deliver to one Zoſeph Engl ſb unum Spadonem of him the ſaid 
muſt bein Writing, See Plaintiff, to ride to Reading in Berkſhire ; he (the Defendant) Aſſion;/it, and pro- 
antea Smith verſus Weſt- miſed to the Plaintiff, that the ſaid 7o/eph ſhould redeliver the ſaid Gelding lafely 
hall, to him the Plaintiff. Upon Non Aſſumpfit pleaded, the Evidence at the Trial was, 
That the ſaid Joſeph Engliſh would have hired the Gelding of the Plaintiff, bur 
could not prevail with him till the Defendant came, and did undertake for the 

Redelivery: ; upon. which. the Counſel for the Defendant inſiſted, that the Plaintiff 
; - ought to produce a Note in Writing of this Agreement, which being over-ruled, 
3 there was a Verdict for the Plaintiff; and it was moved in Arreſt of Judgment, 
729 Car. 2. cap. 3 and per Curiam adjudged, That it was void by the * Statute of Fraud, becauſe 
it was a collateral. Undertaking for the Act of another, and in ſuch Caſe the Sta- 
tute requires, that it muſt be in Writing. The Difference is, where the whole | 

Credit is given to the Undertaker, in ſuch Caſe the third Ferſon is in Nature of a 
Servant, and there is no Remedy. againſt him; *tis true, the Undertaking is good, 
but *tisnot within theStatute, and therefore not requiſite it ſhould be in Writing; 
but where the Undertaker comes in Aid only to procure or obtain Credit for ano- 
ther, ſo that the Remedy may be againſt both, this is a collateral Undertaking 
for another, and made void by the Statute, if *tis not in Writing. Et per 
Curiam, In the principal Caſe the Plaintiff may maintain an Action of Detinue 
againſt Joſepb Engliſh, upon the Original Delivery of the Gelding and therefore 
this Promiſe, made by the Defendant, was to anſwer. for the Act and Default of 

another, for which Reaſon the Verdict was ſet aſide. 


Hutton verſus Manſell, Paſch. 3 Anne. 
ASE, Sc. by a Feme Sole, in which ſhe declared quod Cum ſhe had agreed 


What ſhall be a ſufficient . 


Evidence of a Promiſe by I and promiſed to marry the Defendant, he in Conſideration thereof promiſed 
Feme ſole to marry. to marry her. Upon Non Afſumr/it pleaded, the Cauſe was tried before Halt, 
Chief Juſtice, and the Promiſe of the Man was proved, but no actual Fro- 

miſe on the Woman's Side, yet he held there was ſufficient Evidence to prove | 

that the Woman likewiſe promiſed, becauſe the carried her ſelf as one conſenting 

and approving the Promiſe of the Man. | | 


t 


Actions on the Caſe. 


— 


. 


gavile verſus Roberts. 10 Will. 3. 47 Guildhall, Coram Holt Chief 


Juſtice, 1 Ld. Raym. 374. S. C. 


ASE for cauſing and maliciouſly procuring the Plaintiff to be indict- 5 Mod. 394, 410. 

ed for a Riot. It was held by Holt, Chief Juſtice, *Tis not ſufficient, 1 Sik. 13. Caſe for 
that the Plaintiff prove he was innocent, but he muſt prove expreſs Malice in OY PT RIOT $996: 

| ; We 5 ag | maliciouſly indicted, &c. 

the Defendant; he likewiſe held, that this Action is not grounded upon the he mutt prove the Malice 
Conſpiracy, but upon the Damage, and therefore the Plaintiff muſt prove and Damages, 
his Damages, Otherwiſe the Action will not lie: But in a Writ of Conſpiracy ' tis 
otherwiſe, and where ſuch a Writ is brought, if one is acquitted the other cannot 
be found guilty. | 


* Sheer verſus Brown. Trin. 2 Anne. B. R. 2 Ld. Raym. 899. S. C. p. 17 


I NDEBITATUS Aſumpſ/tt, in which the Plaintiff declared, that the De- Indebitatus Aſumpſt, and 


fendant being indebted to him for Goods ſold in ſo much Money, in Conſi- ele 4 3 = = 
2 pere oe 2 Aſſu or ry * Fe = | endant promied, held 
deration thereof ſup mp/i!, there was Judgment by Default, and upon a good. | 


Writ of Error brought, it was objected, that the Declaration is ill, becauſe it | 
did not ſet forth, that ihe Defendant * promiſed, and it might be a Stranger : But * 1 Lev, 164. Raym. 
er Curiam, it can never be intended, that a Stranger promiſed, or that the Plain- . 

uf himſelf promited, and there is no other Perſon in this Record to promiſe, 

but only the Defendant; 'tis true, if there had been wo or more Defendants, it 

mizht have been otherwiſe, becauſe in ſuch Caſe it would have been uncertain 

which of them had made the Promiſe ; and per Gould Jult; the Difference is allo 

between a collateral Promiſe and a Promiſe by Operation of Law : For in the 

latter Caſe tis well, but not in the firſt, See 3 Cro. 913. Noy 30. OD. 


College of Phiſicians verſus Roſe. Hill. 1703. B. R. 


N a Special Verdict, in an Action on the Caſe, the Jury found, that Roſe the 6 Mod. 44. The pre- 
Defendant was an Apothecary, and ſent for by a ſick Perſon (of what Diſtem- ſeribing what is fit for a 
per non conſtat) that he came to the Patient, and being deſired to ſend him ſome- 38 en 
thing in order to his Cure, he accordingly ſent him ſome Bolus's, and this being yy | 
without any Licence, the Queſtion was, whether it was practiſing as a Phyſician; 

and per Curiam, it is, for the making up and compounding Medicines is the Bu- 
ſineſs of an Apothecary, but the Judging what is proper for the Cure, and 
Adviſing what to take for that Purpoſe, is the Buſineſs of a Phyſician ;- therefore 

let the Diſtemper be what it will, the Preſcrib-:ng and adviſing what is fit for it, 

is the Buſineſs of a Phyſician, though without a Fee, but that rarely happens; 


ſo the Plaintiff had judgment, but it was reverſed in the Houſe of Peers. 


Aſhby verſus White, Mich. 2 Annz. 2 Ld. Raym. 938. S. C. 6 Mod: 
45. . 


9 A S E againſt the Conſtables of Aileſbury in Bucks, for obſtructing the Plain- 1 Salk, 19. Caſe will not 
N ro] 3 hor nl fot refuſing to receive his Vote at the Election of Bur- I een, > 
gejes jor that Borough, to ſerve in Parliament; upon Not guilty. pleaded, the * 
Maintiff had a Verdict, and upon a Motion in 2 of 1 5 Judges eee e 
held, that this Action would not lie till the Parliament had decided, whether * P. 18 
the Plaintiff had a Right to Vote as an Elector. | ; 
But Holt! Ch. Juſt. was of a contrary Opinion, J. That the Plaintiff had a 
Right to Vote, and that in Conſequence thereof the Law gives him a Remedy, 
if he is obſtructed, and that this Action is the proper Remedy. | 
By the Common Law of England, every Commoner hath a Right not to be ſub- 
Jected to Laws made without their Conſent, and becauſe ſuch Conſent cannot be 
given by every individual Man in Perſon, by Reaſon of Number and Confuſion, 
1 — that Power is lodged in their Repreſentatives, elected and choſen by 
tem for that Purpoſe, who are either Knights, Citizens, or Burgeſſes, 


2 That 
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Actions 


® 12 Rep. 120. 


* 7.19 
No Advantage ſhall be 


taken to a Declaration 
upon a Plea in Abate- 
ment, the Defendant 
ought to demur, 


rt Vent. 260, 269. 


5 


That the Election of Knights of Shires is by Freeholders, and this is , R. 
which they have in reſpect of their Freebolds, ariſing from and inf. parate] ght 
dent to ſuch Freebolds; for before the Statute of H. 7. every Freeholder 0 woes 
of never ſo ſmall a Value, had a Right to Vote at ſuch Elections; and 8 
this was confined by that Statute to Frecholds of a certain Value yet *ris U 
Right, as it was at Common Law, and annexed to the Eſtate, and therefore tis a 1 
Right or Franchiſe. 125 

As to Boroughs, ſome are not incorporate, but are ſo by Preſcription, and the 
Repreſentatives are choſen by Burgeſ/es, who vote ratione Burgagii & rat 0 
and this like the Caſe of a Freeholder before- mentioned is a real Right 
the Tenure in Burgage. . 

In other Boroughs which are incorporated and ſubſiſt by Charter, the Right of 
Election is a perſonal Right granted to the Corporation, for the Uſe and Benefit 
of the Members thereof; tor though in Point of Prender it veſts in the Corporation 
only as an Inheritance; yet ud the Exerciſe and Enjoyment, 'tis diſtributively the 
perſonal Right of every individual Member of the corporate Body, tor they are 
Perſons who are repreſented, and therefore they are to pay the Wages to the 
Perſon whom they chooſe , and if they refuſe, tis to be levied upon the reſpective 
Members of the Corporation. | | 

And as this is a perſonal Right, ſo it cannot be given but to a corporate Body; 
and though my * Lord Hobart would have it good in a Place incorporate, 4 
this by Way of Ordinance, yet that is not Law, and all the other Judges were 
againſt him. N Hs 

The Right of Citizens to vote for their Repreſentatives is of the ſame Nature 
and built upon the ſame Foundation, and noviſe different but in Point of Ent. 
nence, as Cities are more worthy and eminent than Boroughs. | 

This is a noble Franchiſe and Right, and therefore not without a Remedy where 
*tis oppoſed, for Want of Remedy and Want of Right are Convertibles. 


lone tenurg, 
annexed to 


| Harecourt ver/us Haſtings: Paſch. 4 Will. z. 


N an Action on the Caſe for Fees and Wages, the Defendant pleaded in 
Abatement, Et petit judicium de Billa, & quod Billa prædicta caſſetur, tor Incer- 


. tainties in the Declaration, and inſiſted upon many Errors therein: Sed per 


Curiam, it ſhall not be allowed for the Defendant to take Advantage of any 
Errors in the Declaration upon a Plea in Abatement, but he ought to demur, for 
he was ruled to anſwer over. | 


Caſe, Cc. againſt a Taylor, in which the Plaintiff declared, that he (the Plain- 
tif) employed him to make a Coat, and that he made it /am inepte & inariifi- 
cialiter, that it was of no Uſe to him; upon a Demurrer to this Decluration it 
was held naught, becauſe non conſtat, wherein it was ſpoiled. 


- Caſe, in which the Plaintiff declared, that he being ſciſed of ſuch a Cloſe, 


had a Way, Sc. and that the Defendant fRopped it, adjudged good, becauſe Poſſeſ- 


2 Vent. 78. 


ſion is a good Title againſt a Wrong-doer. 


Caſe againſt a Carrier, and declares for four ſilver Cups & uno poculo argenteo, 


and not uno alio poculo, Sc. adjudged good ; for if it be aliud, the Damages ſhall 


be intended to be given for it; if it be idem & non aliud, then *tis only Tautology, 


and in that Caſe the Damages may be rightly given. 


Raym. 245. 'The Defen- 
dant pleaded the Statute 
3 Jac. againſt an Action 
brought by an Attorney, 
that he had not given a 
Bill of Charges, and 
good. 


Brooks verſus Hayne. | 


H E Plaintiff, who was an Attorney, was employed by 7. S. who made 
theDefendant his Executor, and died, andafterwards che Plaintiff brought an 
Ajumpſit againſt this Executor for ſeveral Fees, and for ſo much Money laid out in 
proſecuting and defending ſeveral Suits at Law for the Teſtator; and {ets 


forth, that he had demanded the Money of the Teſtator in his Lifetime, and 2 


Addition. 


the Executor ſince his Death, and that neither the one nor the other had paid it, 
Sc. The Defendant pleaded the Statute“ 3 Zac. and that the Plaintiff had not * Cap. 7: 
given the Teſtator, or to this Defendant, any Bill of Charges, according to that 


Statute, before the Action brought; and upon a Demurrer to this Plea, per 
Curiam, it was adjudged a good Plea, | 


Addition. F. 20 


N Addition after the alias dictus is ill; as for Inſtance, where the Indict- 1 Bulſt. 296. 2 Cro. 183; 
ment was againſt V. R. alias dictus M. R. de H. for this is no Addition. Noy 32. 2 Leon 183. 

For where the Præcipe was Richardo Foyner, civi & pannario London, alias 
digus Richardus Joyner de London Armiger, adjudged, that without the alias difus, 
there was no Addition of the Vill; and that if the Party is not ſufficiently named 
in the firſt Part of the Writ, the Alias cannot Aid or help it, becauſe tis only 
to make the Writ agree with the Deed, but is not material, for *tis neither an- 
ſwerable, traverſable, or iſſuable, 11 5 on 
Et per Holt Chief Juſtice, If V. R. of Wilts, commit Felony at Weftminſeer, 
he is always indicted by the Name of V. R. de Meſtmonaſt. and the Practice being 
always ſo, this may properly he ſaid to be his Addition, 1 

Debt againſt W. R. de H. Yeoman, alias dictus M. R. de H. Son and Heir of 
R. R. and ſo charges him as Heir; this was adjudged ill, becauſe the Writ doth 
not name him Heir in the Premiſes, but in the Alias didtus. Se 


Treſpaſs againſt V. R. de H. Chandler, the Defendant pleaded in Abatement, Cro. Eliz. 
that he was a Gentleman, and upon a Demurrer to this Plea it was adjudged ill, 
becauſe he did not deny that he was a Chandler; and if a Gentleman exerciſe 
a Trade, he may be called by the Name of his Trade, though he is a Gentle- 
man. os | 


3344 


The Earl of Banbury verſus Wood. 2 Ld. Raym. 99%, S. C. 


— 


N a Homine replepiando, the Defendant pleaded in Abatement, there was no 1 Salk. 5. Addition not 
] Addition of Vill or Place of Abode in the Writ, Sc. and upon a Demurrer neceſſary in a Homine 
to this Plea, he was ruled to anſwer over; for, per Curiam, an Addition is not Keplegiando. 
neceſſary, becauſe the Pluries Replevin, upon which the Court holds Plea, is not - 
the original Writ, but the original Writ is Vicontiel, and no Proceſs of Out- 
lawry lies upon it, and therefore *tis not within the Statute ; alſo ſince there is nb 
Addition in the firſt Writ, there muſt be none in the Pluries, for that muſt not 
vary but purſue the firſt Writ on which it was founded; and though the Statute 
of H. 5, lays, there ſhall be an Addition in all original Writs where Exi- 


gent lies, yet that muſt be intended where Proceedings are upon the firſt 
> Writ, | | | Cs 


— II 


\ 


* Adminiſtration, Te: T1, 


DJ UDGED, that Adminiſtration of the Goods of Feme Covert ought To whom grantable. 

A to be granted to the Huſband, for he is the next and/neareſt Friend; the 2 Stra. 891, 1111, 1118. 
Care of the Funeral belongs to him, and he might have recovered or releaſed 1 Ld. Raym. 684. 685, 
whatever belonge 11 be | OREN 686, 1 Wilſon 168. 

But if the Wife was an Executrix to another, then, as to the Goods which , R : 

© had in that Capacity, Adminiſtration muſt be granted to the next of Kin to — om nh- 

the Teſtator. . | | | 
Where there is a Brother and Siſter of the Half Blood, Adminiſtration may be 
granted to the Siſter, becauſe ſhe is in equal Degree of Kindred; but if the Siſter 


1s iy then it it muſt be granted 40 ihe Brother, and not to her and her Huſ- Allen 36. 
oL, III. 6 | 


NM band, 


\ 


Stiles 45, 74) 


* 6 , _Y IE 9 0”. a I 2 
— neon noe: 


Cant B o* fr, > 2 


Adminiſtration. 


* 21 H. 8. 


Jones 125. 


Repeal. 
Jones 262. Raym. 43. 
1 Mod, 230. 2 Ld. 


Raym, 1210. 


ov”. 22 


sid. 372, 179. | 
but now ſince the Szatate 21 H. g. when once *tis duly granted according to that 


others in equal Degree. 


band, becauſe. in effect it makes the Huſband Adminiſtrator, who js nor of 
Kin to the Inteſtate, and if ſhe die the Huſband would till, continue Admini- 
ſtrator, and ſo might poſſeſs himſelf of the whole perſonal Eftate; which is con. 
trary to the Stafite: 3 e | 
Where an Executor refuſes of dies before Probate; Adminiſtration that) be 
granted to the next of Kin of the Inteſtate tum Teſamento annex', unlef; 
there is a Reſiduary Legaiee, and then it muſt be granted to him. | 
The Huſband made his Wife Executrix, and gave her the Refidue of bis 
moveable Goods and Chaltels; now if the Wife die before Probate, Adminiſtration 
muſt be granted to the next of Kin to the Huſband, becauſe the whole Refiduum 
was not given to the Wife; but if the Whole had been given to her (viz.) All 


his Debts, Goods and Chattels whatſoever, then Adminiſtration might be grant- 


ed to the next of Kin of the Wife, becauſe ſhe was made a Re/iduary Legale of 


At Common Law the Ordinary might Repeal an Adminiſtration at Pleaſure; 
Statute, it cannot be 5 for his Power is then executed; but if tis not dy 

granted according to the Statute, as for Inſtance, if granted to a wrong Perſon, 
in ſuch Caſe he may repeal it and grant it to another, for he bath not executed his 
Power. Sed nota, If the Adminiſtration is repealed for Want of Form in the Grant, 
in ſuch Caſe the Ordinary mult regrant it to the lame Perſon, though there are 


* Where an Adminiſtration is re 


pealed, becauſe it ſhouldbe granted to another, 


3 Cro. 4600 Raym. 224. iN ſuch Caſe all Acts of the firſt Adminiſtrator Rand good > but if it is xepealed 


Vent. 303. 


Raym. gi. Sid. 179, 

403. here the Ordi- 
naty hath a Power and 
executes it, it ſhall not 
be repealed, 


/ 


Of pleading Plene admi- 


niſtravit, 
1 Wilſon 4. Allen 42. 
1 Salk. 316. 


Allen 47. 3 Cro. 570. 
contra. a 


Moor 858, 


becauſe there is a lawful Executor, then all his Acts are void. 

Where a Will is of Lands and Goods, the Court may repeal upon an Appeal; 
but where tis of Lands only they cannot, becauſe there they had no Authority 
to prove, and by Conſequence had no Authority to repeal. 


Sir George Sand's Caſe. 


IR George Sands adminiſtered to his Son, and afterwards a Woman es 
ing to be his Wife, ſued for a Repeal, but a Prohibition was granted, be- 


cCauſe the Ordinary had an Election to grant it either to the Father or Wife, 


and had executed his Power by granting it to the Father, per Hol Chief 


Juſtice. | 


But where a Feme Covert died inteſtate, and the next of Kin to her obtained 


Adminiſtration, and the Huſband ſued for a Repeal, a Prohibition was denied per 


Holt Chief Juſtice, becauſe in this Caſe the Ordinary had no Power or Election to 
grant it to any. Perſon but to the Huſband ; and this is not within the Statute of 
A. 8. but within the Statute of Ed. 3. | | 


Upon this Iſſue the Defendant cannot give in Evidence a Judgment not ſatiſ- 
fied, becauſe tis an Adminiſtration of another Nature than he had pleaded. 
Payment of Debts pendente Brevi is no Evidence upon this Iſſue, for the Plea is 
Plene adminiſtravit in the præter-Tenſe, and this Evidence proves an Admini- 
ſtration only ſince the Purchaſe of the Writ, and therefore the Defendant mult 
plead 1t Specially. 7 
In a Scire facias, upon a Judgment againſt the Teſtator, if the Defendant 
plead Plene adminiſtravit, tis ill upon a ſpecial Demurrer, becauſe by the Plea, 


the Defendant admits that Goods came to his Hands, and therefore he ought 
to ſnew how he adminiſtered, that it may appear it was not in paying of Debts 


of an inferior Nature, and this is in Favour of Judgments ; but upon a general 
Demurrer ſuch a Plea may be good, becauſe; the [Defendant | might have paid 


other Judgments, and fo. ſhall his Plea (which is confeſſed by the Demurre!) 


be intended. | 
Nota, The proper Plea in this. Caſe is Riens inter maines at the Time of the 
Teſtator's Death. — 
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+ Slater verſus May. Mich. 3 Anne B. R. 2 Id. Raym. 1971: "5 
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n t Aciion by an Adminiftra- 
Tory Nin N s een 0 tor, during the Abſence 

A an Action of Debt upon a Band, but did not ayer where V. R. was ab . 

or that he was abſent; per Curiam; tis reaſonable the O 
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iP Wa ſent; of the Executor, he mult 
eee e 9970 is TEALONADIE tt ordinary thou d ay F aver, the Executor is 
Power to grant Adminiſttation in this Caſe, and ſuch Admuniſtrator is ac ount- abſent. 

ib ro the Execyror, and we will intend bien beyond $es, ur Abſence Hhouja 
have been averred in this Cafe, PE BY e * 


„A. . 
* * 
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Anonymous. Hill: 1.3 Will. K 1 Ld: Raym, 639. 8. C. 


rox Prokibition to a Sur in the Admisley for Mariners Wages, jr $99en J9f heir Wages 
| was held per Holt, Chief Juſtice, That if a Ship is“ loſt before ſhe Arrives before the comes to a Port. 
to any Port of Delivery, tlie Seamen Joſe all their Wages, but if ſhe'is Ioſt gef Sid. F 
ſhe comes to a Port of Delivery, then they only loſe their Wages froin the' laſt 8 

Port of Delivery: but if they run away, though after they come to a Port of 

oo Be ted ht Pd ˙ » 


- 
* 6 
N £ 


King verſus Perry: Paſch. 1 Will. z: 


8 P E R Holt, Chief Juſtice, an Obligation taken in the Admiralty to appear and Where an Obligation is 
1 fue there, is ſuable in that Court, for tis a Stipulation in Nature of Bail at ſvable in the Admiralty 
Common Law : But where there were 14 Part Owners of a Ship, and one of them nd where not. 
refuſed to let her go to Sea, whereupon a S:ipulation was taken for the Share of 
the Party refuſing, and afterwards.the Ship went her Voyage, and this Stipulation 
being put in Suit in the Court, a Prohibition was granted, becauſe the Building 
the Ship and the Charter Party were at Land. 7 T.TH_ 


* Adjudged, that where a Maſter pawns the Ship at Sea, the Admiralty hach Where Hater ey 
e Juridiction ; and ura, he may payn 10 relieve the Ship in Extremity, for he paun a Ship, aud where 
being conſtituted Maſter of the Ship, hath implicitly 2 f. It Ee 


| ituted | a Power to preferye Jt in not. 
Caſes of Danger, but he cannot pawn it for his own Debt, becauſe he has P. 24 
| neither a Property or Power for that Purpoſe ; and if the Admiralty ſhould con- 
WH fn 6 Hbpoibrcation of char Nature, 4 Prohibition ſhall be granted, 

If a Man. give Bond at Sea for a Debt contracted at Land, the Admiralty Hob. 212e 
| have no Juriſdiction, for one Thing muſt not only be done at Sea, but the whole 
- muſt concur to give them Ju {diction ſo if a Debt is contracted at Sea, and a 
Bond given for that Debt at Land, fo if there be a Contract at Land and a Breach 
4 area, in theſe and the like Caſes the Common Law ſhall be preferred. 
{t EY 8 : | : 2 | 8 

en wan V5 whidnd# e 

nt 


The King verſus Biſhop of Cheſter, & al', —_ | L R. 402. 


Fc. it was held by Holt, Chief Juſtice, to which the 2 Selk. 560. A d | 
here an Advowſon is  appendant Jo 4 Manor 7 and the 49 in Groſs, and where 
in Fee, exc ting the 


3 1 Advowſon, ot is Means tis appendant again, 
the Money 1 9 Pünctually at the Day, then tis 
tis paid after th appenglatir 1 


ee 


Advowſon. 
3 tation, and may paſs by the Name of an Adyowſon appendant in a 88 
Conveyance, though in reality the Appendancy is deſtroyed; for if tis en 


one Inſtant from the Manor, by the Act of the Party, tis then in Groſs, and 
not appendant. F 3 3 
So where the Owner of a Manor, to which an Advowſon was appendant, ac 
cepts a Fine of the Advowſon, with a Grant and Render back of every ſecond 
Turn, now for ſuch Turn the Advowſon is in Groſs, but for other Turns the 
Appendancy till continues: But if a Man levy a Fine of the Advowſon and 
P. 23 accepts a Grant and Render of every other Turn, the Appendancy is quite gone 
becauſe there was an Inſtant of Time in which it became ſevere . 
So where there are two Coparceners of a Manor, to which an Advowſon is 
appendant, and they make Partition of the Manor, without taking Notice of the 
Advowſon, at every other Turn *tis ſtill appendant; but if there had been 
expreſs Exception of the Advowſon, it would then be in Groſs, | 


oo 


Reynolds verſus Blake. Paſch. 9 Will. 3. in C. B. 


Poſtea, Tit. Appertaining, IN a Quare Impedit, it was the Opinion of the Court, That where there are 
S. C. Where an Advow- I th Coparceners of a Manor, to which an Advowſon is appendant, and the 

| Yon appendant to a Ma- whole Demeſnes are allotted to one, and the Services to another by this Me 
nor is become in Groſs, the Manor is deſtroyed, and the Advowſon becomes in Groſs; but ; e- 
1 Ld. Raym. 197. „ n 10n becomes in Groſs; but if one of 
them die without Iſſue, ſo that the Demeſnes deſcend to him who hath the 
Services, the manor is now revived, and the Advowſon is appendant again, be- 
cauſe this was a Severance by Act of Law. See 17 Ed. 3. 38. 12 H. 7. 5. 8 Rep. 

79 1 Inkl, 122. Bro. Quare Imp. 118. VV 
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| 1 Hb Alehoules. 
| Anonymous. 
8 An Inditment will not # HE Defendant was indicted for keeping a Tippling Houſe, without Licence, 
Wl! | lie * A _—C contra formam Statut“: Upon Not guilty pleaded, he was found guilty; 
an ence, and 2ppoin'® and it was inſiſted in Arreſt of Judgment, that at Common Law any Perſon 


he Puniſhment. > | wand Fe g 
Poſtea the King v. Ed. might keep an Alehouſe in a fit and convenient Place for that Purpoſe, that this 


wards that it will not lie. was a ſtatutable Offence, and the Penalty by the Statute is, that the Offender 
1 Salk, 45. ſhall be committed by two Juſtices, and a Recognizance taken of him, with two 

we Sureties, not to ſell Ale, &c. and that this being the Puniſhment by the Sta- 
Fr alm, 358. 2 ROM. Rep, tute, for that Reaſon + an Indictment will not lie; and the Court“ being of 


W | | 8. 2 Cro. 643. 3 . ; 
1x 32 as ” this Opinion, Judgment was ftaid, though an expreſs 4 Cafe was cited to the 


- 4 + Mob ub. © contrary. 


Stephen Watſon's Caſe. Mich. 13 Will z. 


$ 1 Salk, 0 H E ſame Point came in Queſtion again in Stephen Watſon's Caſe, which 
| | is imperfectly reported in 8 1 Salk. by the Name of Stevens verſus Watkins, 
| The Caſe was thus: = „ 55 


- PR 4 JO — 
— — p N48 n © wt xe ber way: 
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Steven Watkins was indicted at the 3 for that he, on the firlt 
| Day of October, Anno 10 Will, 3. and at divers other Days and Times at B. &. 
| 5 without any Licence from two Juſtices of the Peace, did keep an Alehouſe, and 
| 

| 


3 — one ane 
— Q an as AA te rr re 
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—— 
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ſold Ale and Beer there contra pacem & contra formam Statu!' ; upon a Demurrer 
to this Indictment it was inſiſted, | | „ 


1. Thatan Iadictment would not lie in this Caſe. 
2. That admitting it would lie, yet not at the Seſſions. 8 
3. But admitting that it would lie, and at the Seſſions, yet this Indictment 
is ill in Form. | | 
Fin, 
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Alehouſes. 
Firf, This Indictment muſt be either upon the Statute“ 5 & 6 Ed. 6. or * Cap. 25. | 
upon the Statute Þ 3 Car. 1. and both theſe Statutes preſcribe another Method + Cap. z. 
of puniſhing this Offence, which was made ſo by one or both of them, and that 
+ Method and no other muſt be followed, and if ſo, then an Indictment will t 2 Cro. 643. Caſlle's 
be | Caſe. 1 Roll. Rep 390. 
l 2. Point.) But admitting it will lie, yet not at the Sefflons ; for this is not an 
jndictment upon the Statute 4 Fac. 1 cap. 4. for ſelling Ale by the Barrel without 
Licence, for in that Caſe, by the very Words of the Statute, an Indictment will 
lie at the Seſſions; but this is an Indictment upon one of the Statutes before 
mentioned, and neither of them give the Seſſions any Power in this Caſe, and they 
have no Power, but what is expreſsly given them by Statute. | 
(3. Point) But this Indictment is naught in Form, for the Caption is, that it 
Was prefented by the Oath of twelve Men ſworn and charged, without ſaying, + 4 i Vent how 
adtunc & ibidem jurat” & onerat, and thereupon it was adjourned ; but afterwards, 
in Mich. 13 Will. 3. it was adjudged, that this Indictment would not lie, becauſe 
it was a new Offence created by Statute, and a particular Method of puniſhin 


the Offender was appointed by the Statute, which ſhould be followed, = 
no other. 5 


*The King verſus Randall. | P. 27 


H E R E is a ſhort Note of this Caſe in 2 Salk. but the Caſe was as fol- 2 Salk. 470. 8. C. 
loweth, (viz.) two Orders were removed by Certiorari in B. R. which Or- e en pai 
ders were made at the Seſſions in Middleſex, the firſt whereof recites, that whereas fegen cen, , 


R. Randall had lately taken a Houſe at Hogſden, deſigning to ſell Ale and Beer - +7 eee 


4 ? for Diſorder, 
there; and whereas the Houſe had never been inhabited by other Perions than 


/ 


Merchants and Perſons of Quality, and there were Alehouſes enough in Hogſden 


already, therefore *tis ordered, that no Licence be granted to any Houſe there, 


wherein Ale was not formerly ſold ; and that no Licence ſhould be given to Rau- 


dall; the other recites, that whereas a Licence was ſurreptitiouſly obtained by Ran- 


| Of 
dall from Two Juſtices, to ſell Ale there, &c. that yet he ſhould be ſuppreſſed, 
Ec. from drawing Ale there, &c. and now it was moved to quaſh theſe Orders, 


| becauſe by the Statute 5 & 6 Ed. 6. the Quarter-Seſſions cannot coutroul the 


Authority of two Juſtices in this Matter; Er per Holt Ch. Juſt. This Differences * * Ed. 6 car. 25. 
hath been taken, (viz) where an Authority is given to two Juſtices to. do a 
Thing, and from which there lies no Appeal, there it may be commenced and 
done in the Seſſions ; but if an Appeal is given, then the Seſſions hath not an 
original Juriſdiction, it muſt not be begun there; as for Inſtance per 18 Eliz, and 
43 Eliz. till the Statute 3 Car. 1. But here the Queſtion is, whether the Seſſions 
can ſuppreſs an Alehouſe licenſed by two Juſtices of the Peace, and adjudged 


they could not, except tis for Diſorders committed, and thereupon theſe Orders 
were quaſhed. | | 8 | 


— wn” 


The Kin g werſus Edwards. 


T HE Queſtion * whether an [ndi#ment would lie for ſelling Ale without 2. Mod. Cafes 86. 
Licence, was again ſtirred, notwithſtanding the Reſolution in Stephen Hat- Ante Stephen Watſon's, 

king's Caſe before- mentioned; and two Judges were of Opinion that it would not Caſe. 26. 

le; but per Holt Ch. Juſt, an Indictment is more beneficial for the Subject, be- 

cauſe *tis a ſummary Way of Proceeding, and therefore it ſeems reaſonable that 

it ſhould lie in this Caſe, notwithſtanding tis an Offence created by the Statute, 

and a 232 Puniſhment thereby directed; and fo it hath been adjudged in 

a parallel Caſe ; as for * Inſtance, tis prohibited by the Statute 22 Car. 2. to» 

travel with a Waggon drawn with more than five Horſes at length; this is a new 
aw, and *tis a new Offence to tranſgreſs it; but yet an Indictment will lie againſt 

the Offender * though a particular Puniſhment is directed by that very Statute which 

created the Offence. | 2 | 


4 Mod. 1 44. 
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Vol, III. 6 N nes Alſen 
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When a Traverſe makes 
Iſſue too ſtrait. 2 Stra. 
1082, 1 Salk, 46. 
Foſt. 186. 


Jones 261. 


1 Vent. 417. 


4 


7, 29 


_ Hob. 148. 1 And. 20. 


Goldſ. 29. 1 Leon. 47. 
4 Leon. 82. Sid. 417. 


1 Sand. 7. Sid. 308. 


»Cap. 11. 


Alien. See Diſcent per totam. See Trial 2. 
Progers verſus Arthur, Paſch. 5 Will. 3. B. R. Rot. 53 r. 


7 NDEBITATUS Aſumpfit, the Defendant pleaded, that the Plaintiff 


was an Alien Enemy, born at Roan in France, under the Allegiance of, Ge. 
The Plaintiff replied, that he was born at Hamburgb, under the Allegiance of the 
Emperor, a Friend of the King, Sc. and traverſed, that he was born at Roan in 


France, &c. to which Replication the Defendant demurred; and had Judgment, 
| becauſe by the Traverſe Roan is Parcel of the Iſſue, which is very immaterial, it 
being too ſtrait ; and inſtead thereof the Plaintiff ſhould have traverſed, that he 


was born under the Allegiance of the French King: Nota tamen, in a Caſe be. 
tween Grodzck and Briggs, which was Debt for an Eſcape, the Defendant pleaded 
that the Plaintiff was an Alien Enemy, born at Roan in France, under the Allegi- 
ance of the French King, &c. and the Plaintiff replied, that he was a natural 
Subject, born at Weſtminſter in the County of Middleſex , and traverſed that he 
was born in France ; and upon Demurrer the Court held this to be an immaterial 
Traverſe, for the Plaintiff ſhould have reſted, and tendered an Iſſue upon his 


being born at Weſtminſter. 


The Capacity of an Alien may be conſidered, either in Reference to Inheri- 
tances and to Freeholds, or to Goods and Chattels, as to Inberitances, Fc. an 
Alien may purchaſe by his own Account or Contract, tho? he cannot retain againſt 
the King, but he cannot take a Freehold by Action in Law, therefore he cannot 
be a Tenant by the Courteſy ; nor an Alien Woman be Tenant in Dower for 
the Law doth nothing in vain, therefore it will * not give him or her aFreehold in 
the Caſes before-mentioned, becauſe they cannot keep it. 
© Chattels are either real or perſonal, now an Alien is not capable of a Chattel 
real; as for Inſtance of a Leaſe of Lands, but an Alien Merchant may take a 
Leaſe of a Houſe to dwell in, as incident to Trade and Commerce, but he is 
not capable of Chattels perſonal. | 8 

At Common Law, a Leaſe made to an Alien Artificer, either of a Hoyſe or 
Shop, was good between the Parties, but forfeitable to the King; but no, if a 
* Shop is let to an Alien Artificer, the Leaſe is void by the Statute 32 H. 8. and 
if the Leſſor brings an Action of Debt for Rent, the Leſſee may plead this 


| Statute in Bar to the Action; but if a Houſe or Shop is let to an Alien Gen- 


tleman, the Leaſe is not void within that Statute, neither is it pleadable in Bar to 
gn Action, 


Amendment. Lee . 


A Mendments are uſually made in Afirmance of Judgments, and ſeldom or never 
to reverſe or deſtroy them: 
By the Statute of Marlbridge, tis enacted, that De cœtero fines non capran'ur 
pro pulchre placitando, (i. e.) for Leave to amend vitious and bad Pleading, Ec. 
from which it may be obſerved, that there were Amendments at Common Lau, 
but then the Party was to pay a Fine for Leave to amend, like a Fine pro licenlid 
concordandi; for he was to be amerced for ill Pleading which Amercement was 
due to the King; and that being now taken away by this Statute, it ſeems rea- 
ſonable that the Party ſhould pay Cots upon an Amendment. : 
There are but two Statutes of Amendments (viz.) 14 Ed. 3. and 8 H.6. the 
one extends to Proceſs out of the Noll, (i. e.) to Writs which iſſue out of the Re-. 
cord, and not to Proceedings on the Roll it ſelf; and this laſt Statute hath 


always been conſtrued in Imitation of the firſt, the Intent of it being to _ 
2 : i. | 


* 


true Information by the Party himſelf. 


out due Form which is required by Law, for forma dat ww rei, and prevents 
Writ is * defrifio inſtead of defirutzio, ſo Hos breve for Hoc breve, or Debet for 171. 


as and Want of Pledges, in a Suit by Original, becauſe tis only Mat- 


after a Verdict, for it was held to be Matter of ſubſtance, becauſe it brings a 


3 a. I » CO 


Amendment. IT 


FY 8 


to avoid Writs of Error. 
The Statute 16 & 17 Car. 2. is in the Nature of a Statute of Jeofailes; it ex- 
tends only to ſuperior Courts, and to the Courts of Counties Palatine, and that * p. 30 
only after Verdict, unleſs 'in ſome particular Caſes ; by this Statute all Defects 
are amendable after Verdict, which do not _ 2 Merits of the n nor the 
Nature of the Trial and Iſſue. 
Therefore where the Matter of the Suit is not $0 ionabile, the jadgment ſhall 
de arreſted ; ſo likewiſe where there is a Cauſe of Suit, but the Plaintiff hath 
took a wrong Remedy; as for Inſtance, if he bring an Action on the Caſe for 
Words, which are. not actionable; if he bring an Action of Debt upon a Bond 
before it is due, or Debt for Rent before it is in Arrear; ſo if he bring Covenant, 
and doth not aſſign a ſufficient Breach, or Affumpſit, and doth not ſhew 4 ſufff- 
cient Conſideration, theſe are not helped by the Verdict. 
At Common Law original Writs were not amendable, becauſe coming out of 
another Court, they are not ſubject to be corrected by B. R. but i in the Caſe of 
the King, they might be amended in Chancery. 
But now by the Statute 8 H. 6. the Court may amend any F ault in an ori- 
_ or judicial Writ, if *tis the Miſpriſion of the Clerk. | — 
Thus if the Curſitor hath Inſtructions to make out a Writ kat W. R. ge- 8 Rep. 156. Blackmore” . 
neroſum, and inſtead of that he Names him Militem, this Miſtake i is amendable, Cale. 
for it muſt be imputed to his Negligence or Overſight : But if he is named Ge- Hob. 129. 
neroſus in the Original, when it ſhould be Miles, and the Curſitor had no ſuch 
Direction, this cannot be amended, becauſe *tis not his F. ault, but the neglect of 


| 
in Matters precedent to the Judgment, and to ſupport the Judgment itſelf, and - ; 


- If an Original is Præcipe quod ſolvit, inſtead of Precipe quod reddat, or Hes 8 Rep. 159. 
rows for Hoc breve, it is not amendable by the Statute 8 H. 6. becauſe this 
muſt be imputed to the ignorance of the Curſitor; it makes the Writ with- 


Confuſion. 
But by the later Authorities, falſe Latin 1s amendable, as in Waſte, if the 2 Saund. 39. 2 Vent, 


Debeant. | ® 2 Vent. 173. 4 Rep, 


So Debt in the Debet when it ſhould be in the Detinet, per Stat. 16 Car. 2. . 379. 421. 
ter of Form, by which neither "the Right of the Cauſe or the Nature of the - 
Trial is altered; the like where the Suit is by Bill. | 

The Omiſſion of Yi & Armis & contra pacem, was formerly held fatal, even 


Fine to the King, but now *tis amendable by the laſt Statute ; ſo is the Omiſ- 

ſion of a profert hic in Curia after a Verdict, but not upon a Demurrer. * 2 Saund. 308, 402. 
And by the ſame Statute an Omiſſion of a Capiatur or Miſericordia ſhall be Sid. 70, 143. 

amended, and fo tis if a Capiatur be entered“ inſtead of a Miſericordia; ſo where * P. 31 

an Action is brought by Thomas, and the Judgment was Quod Fohannes recuperet, 

this is amendable, for the Miſtake is only of the Name, which before was right 

in the Record ; and by the Statute, no Fault ſhall impede the Judgment which 

doth not effect the Merits of the Cauſe, or ths Right of the Party. 


Greenwood ver ſus Piggott. Trin. 7 Will. 3. B. R 


RE SPASS for an Aſſault and Battery; the Defendant pleaded Son Where the Niſi prius Roll 
aſſault demeſne, the Plaintiff re eplics, De ſon tort demeſne abſque tali cauſa & x] 1 — by the 
de boc ponit ſe ſuper patriam & predict? Edmardus (which was the Plaintiff's Name) + , Cro. 435. 8 Rep. 
fimiliter, when it ſhould have been the Defendant's Name; the Original, the 161. 2 Cro. 444, 587, 
Iſſue and the N: fi prius Roll,” had both this MN, but the Plea Roll was right. 157, 627. | 


Adjudged, that it ſhould be amended. 


Sanders 
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 Amerciaments and Fines. 


A Record ſhall not be Na Writ of Error, upon a Judgment in the Court at Northam | 
amended by the Draught » OP Judgm pton, the Re- 


below. 


Whilſt all is in Paper *tis ULED, That whilſt the Declaration is in Paper, the Court may give 


Amendments. within the Statutes of Amendments; but when once it comes in Parchment the 


| hard Strain. Sid. 7. 12. another Judgment in Ejectment for one Houſe, and the Defendant having taken 


Sanders verſus Lenoir, Mich. 1 Anne B, R. 


cord removed being Preceptum fuit, inſtead of præcepium eſt, in the Venire. 
and Meſſes inſtead of Miſis; the Draught below was Right, it being drawn by 
the Clerk and peruſed by Counſel ; and now upon a Motion to amend the Record 
by the Draught (which the Clerk ſwore to be Right below) it was denied, be- 
cauſe it was no more than a private Paper in their own Cuſtody, of which this 
Court could not take any Notice; and if this was done by Contrivance (as al. 
ledged) the Defendant might bring his Action, | 


Anonymous. Paſch. 7 Will. 3. 


not within the Statutes of leave to amend any Thing in it at Pleafure, becauſe in ſuch Caſe 'tis not 


Court can give Leave to amend no farther than is allowed by the Statute, for tis 

then a Record, and ought not to be daſhed or obliterated. 

Nota, After a Demurrer only given, but not joined, the Party cannot amend 

without Leave of the Court. | | 

P. 32 Where the Koll varies from the Original, the Roll might be amended at 

e Common Law at any Time; for the Original is a Record of itſelf, and the En- 
try of it on the Roll is only Ex abundanii, though the Uſage is to enter it. 

So during the Term, the Court might amend any Miſtake in the Roll at 
Common Law, for the Roll is only the Remembrance of the Court during the 
Term. | 1 
But at the Common Law after the Term, the Court could not amend any 
Fault in the Roll, for then the Record is not in the Breaſt of the Court, but in 
the Roll itſelf. 


3 Rep. 157. 


Williams verſus Hoſkins. Mich. 3 Annæ B. R. 


1 Salk. 52. By the Name H E Plaintiff obtained Judgment in Ejectment for t Houſes, and brought 
of Buckſome v. Hoſkins. a Scire facias on that Judgment, to ſhew Cauſe why he ſhould not haveExe- 
Mod. 9 8 3 cution of one Houſe ; the Defendant pleaded Nul tiel Record, and the Plaintiff 
mo 197, Perceiving the Fault, moved to amend it. Sed per Curiam, This Scire facias is a 
797. 2 Cro. 372. which, good Writ, there is no fault in it to amend, and the Court will not alter it to fit 


per Holt, Ch. fat. is a it for the Plaintiff's Purpoſe in this Judgment, when *tis probable there may be 


Advantage of it, it ſhall not be amended to falſify his Plea, 


rr he n * — *» £ ** 2 a n 


— 
— 


Amerciaments and Fines. 


Mongſt the Ancients all Puniſhments were Pecuniary, from whence the 
Latines properly ſay, Solvere penas; but in Proceſs. of Time this Sort of 


- Puniſhment became contemptible, and then for ſome Crimes Death enſued. 
Bracton 129. All Amerciamenis and Fines Dang to the King, thus Fines upon Original IWrits 
| and Fines pro licentia concordandi, and the Reaſon is, becauſe the Courts of Jul- 


_ tice are ſupported at his Charge; and wherever the Law puts the King to any 
Charge, for the Support and Protection of the People, it provides Money for 
that Purpoſe, and this is called Vectigal Judiciorum. | Wy 

An Amerciament is ordered by the Court, bur affeered by the Fury, and a Fit 
is not only ordered, but aſſeſſed by the Court; and as for theſe Amerciaments, 
which are ordered and aſſeſſed by the Court, upon Officers, who are in Con- 


tempt, 


* = 22 


8 Rep. 40. 


” 
” 


Ancient Demeſne © 
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tempt, or in Default of their Duty, theſe ſeem to be rather Fines than Amercia- 5 nary 


men's, though they are commonly fo called; and yet it hath been held, that 
where a Pecuntary Penally is aſſeſſed by the Court upon an Officer, tis properly 
an Amerciament;, but when on a Stranger, *tis a Fine. TYP | 
Where the Defendant is found guilty of a Miſdemeanor upon Indictment, and 1 vent. 20 | 
: | 8 . ; * ERS Rs | + 209, 270, 
Fined, he cannot move to mitigate the Fine unleſs he appear in Perſon ; but he 
mav be fined though ablent. ] | N 
Wherever a Fine and Ranſom is mentioned in a Statute, the Word Ranſom im- Dyer 232. a. 
ports a Sum treble to the Fine, though my Lord Coke in his Litileton tells us 'tis 1 Inſt. 127, 
the fame Thing. | : 


Where a Statute impoſes a Fine at the Will and Pleaſure of the King, that muſt 
be intended, of his Judges, for *tis by them the Fine is impoſed. 88 | 
Where a Statute impoſes a Fine certain upon any Conviction, the Court cannot 4 Inſt. 71. 
mitigate it; but if the Party come in before the Conviction and ſubmits himſelf 
to the Court, they may aſſeſs a lefs Fine, for he is not convicted, and perhaps 
never might. | | | = 
But though the Fine is certain, yet the Court of Exche 
cauſe *tis a Court of Equity, and they have a Privy Seal for it. | ve 
At a Court-Leet the Steward told W. R. he was a Refſiant, who replied; he Cro. Eliz. 581. 
lied, thereupon the Steward fined him 207. and adjudged good without a Pre- 
ſcription ſo to do, and Debt lies for this Fine. But if he fine the Jury for a 
Contempt, he mult fine them ſeverally, for the Contempt of one is not the Con- 
teinpt of the other. 1 Roll. Rep. 32, 1 


a e. 
Hunt verſus Browne. Hill. i Anne. 
FTAHIS Caſe is put at large in 1 Lulw. and in arguing it Holt, Ch. Juſt: 1 Salk. 57, 244; 


1 held, That a Recovery in Ancient Demeſne with double Voucher, is a Bar to 1 Lutw. 
an Eſtate tail, as it is in the Court of Common Pleas, for a good Foundation very, ſuffered in a Court 


339- 


of ſuch a Cuſtom muſt be ſuppoſed, and *tis that which hath given this Convey- of Antient Denieſne with 
ance ſuch Effect and Operation; ſo likewiſe a Recovery by Default in that Court mm—— 


is a Diſcontinuance, as tis in the Common Pleas, and a Fine likewiſe is a Dif- Se . 880 
continuance, but no Bar, and as to that Point *tis not material, whether the Court 
is a Court of Record or not; for if the Action ſued there will recover a Freehold, 
the Diſcontinuance is a neceſſary Effect of ſuch a Recovery, for every Recovery 
recovereth a Fee- ſimple, and every Recovery of a Fee- ſimple works a Diſcon- 
tinuance, and therefore a Fine levied in this Court (if *tis a Fine) muſt be of the 
lame Conſequence and Effect as other Fines are, and certainly a Fine may be levi- 
ed of Lands in Ancient Demeſne, in the Court of the Lord of the Manor, upon a 
Writ of Right Cloſe, for *tis agreeable to the Power of that Court in other In- 
ſtances ; as tor Example, that Court may try the Miſe joined upon a Writ of 
Right, which hath the fame Effect upon a Non-claim as a Fine hath; and the 
Tenants of ſuch Lands would be under this great Diſadvantage, that no Fine at 
all would be levied of their Lands, if it might not be levied in that Court, but 
their Privileges can never be intended to be to their. Diſadvantage : To all which 
the Court agreed, | | TL nt oor 2 


Kite verſus Laury. Hill. 7 Will. 3. B. R. — 
| 7 M Eje&ment the Defendant pleaded, that the Manor of Bray is Ancient De- r $alk. 56. By the Name 
meſue, and that the Lands in Queſtion are held of the faid Manor, and pleads of Barker v. Wich. Tis the 
able by Writ of Right Cloſe in the Court of the Lord of the Manor, The Plain- Tenure that is traverſable, 
tiff replied, that the Lands were in the Pariſh of * Bray, and were Frank-Fee and m_ IO ”= N. Ie 
pleadable at Common Law, and traverſed, that they were pleadaþle in the Court 2 Burrow 1047, 1048. 
Vor, III. | . 60 NT Fc tl Es of P. bs 23 1048. 
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quer may mitigate it, be- 8 Rep. 194. Wray's 
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Where a Reco- 
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Ancient Demeſne. 

1 | / 
of the Manor; and upon a Demurrer to this Replication it was argued, thar the 
Precedents were otherwſe, for *tis the Tenure, and not its being pleadable in 6 
Court of the Manor, which is traverſable ; for that is but a Conſequence of the 
Tenure, to which the Court inclined, ſaying, that where Ancient Demeſne is plead. 
ed, in ſuch Caſe the Party (to make a full Defence) muſt either take Iſſue upon i 
or traverſe the Tenure of the Manor, or that there was a Fine levied, or Cone 
mon Recovery ſuffered, and ſo rely upon the Eſtoppel, and pray Judgment 
whether he ſhall anſwer to it as Ancient Demeſne, contrary to ſuch Fine or Reco. 
very: And Nota, That where Ancient Demeſne is pleaded, the Defendant mutt 
alledge, that the Lands are held of ſuch Manor which is Ancient Demeſne, 
and not that they are Parcel of ſuch a Manor which is Ancient Demeſne. 


> 


Zouch verſus Thompſon. Mich. 9 Will. 3. C. B. 1 Id. Raym, 


177. 8. 3 : 
+ Wilſon 17. M Fine being levied of Lands in Ancient Demeſne, the Lord brought a Writ of 
3 Lev. 417, 419. Where Diſceit againſt the Tertenant, and againſt the Heirs of the Cogniſce and 
2 Writ of Deceipt lies a- the Heir of the Cogniſor, ſeven Years after the Fine had been levied ; and decla- 


gainſt the Cogniſee as well red generally, that he was Lord of the Manor at the Time of the Fine levied, and 
8 the Cognifor of 5et is Lord thereof, without ſhewing any Eſtate ſpecially; and in this Cale theſe 
1 Points were reſolved, (1.) That a Writ of Deceit lies againſt the Cogniſee himſelf 
as well as againſt the Cogniſor, becauſe he is a Party to that Fine which works a 

Wrong and Prejudice to the Lord of the Manor. (2.) That this Writ lies 
againſt the Heir of the Cogniſor or Cigniſee becauſe the Fine worked a real Deceic 
and not a perſonal Tort only, which dies with the Perſon of the Tort-feſor, as in 
non Summons, for it being a Wrong by which the Lord is diſinherited and barred 
of his Fines and other Duties ariſing from the Courts of his Manor, it ſhall by 
no Means die with the Perſon of the Wrong-doer. (3.) That the Lord need nor 
ſhew any Eſtate in particular, tis ſufficient that he was Dominus pro tempore, and 
if his Eſtate ſhould determine by Alienation, the Tenant ought to plead it Putt 
darrein Continuance. (4.) The five Years Non-claim 1s not material, becauſe a 
Fine may eſtabliſh the Right of another, but can never eſtabliſh its own De- 
fects. (5.) This Fine is coram non judice, and merely void: See Br. Fines 47. 


Br. Diſceut 14. 21 Ed. 3. 20. 7 H. 4. 28. 1 Leon. 290. Herne's Ple- 
der 93. . 


9. P 36 | * Savery verſus Smith, 


2 Lutw. The Plaintiffin I N Replevin for taking his Cattle, &c. The Defendant made Conufance for 
her 3 Toll in Higbworth. Market, demanded of the Plaintiff, which he refuſed to pay, 
23 Tie. and thereupon he juſtified the Taking the Cattle; the Plaintiff replied, that ſhe 
is Tenant of the Manor of Hannincpon in WILTSHIRE, which is, Ancient Di- 
meſne, and that Tenants of Lands in Ancient Demeſne are quit of Toll in all 
Places, Sc. and upon a Demurrer to this Replication it was inſiſted for the De- 
fendant, that the Plaintiff had not made a good Title to this Privilege, becauſe 
ſhe only ſet forth, that ſhe is Tenant of the Manor which is Ancient Demeſne, when 
ſhe ſhould have declared, that ſhe is ſeiſed in Fee of ſuch Lands, Sc. which ſhe 
held of T. F. as of his Manor of Hanningdon, which ts Ancient Demeſne: But 
per Curiam, *tis not neceſſary for ſuch Tenants to ſet forth what Eſtates they 
have, either in Fee ſimple or otherwiſe ; *tis ſufficient for them to alledge, that 
Homines & Tenentes de antiquo Dominico ought to be diſcharged of Toll, &:. 
then it was objected, that the Plaintiff had laid this Privilege #00 general, for it 
was to be Ciftharged of Toll generally, and in all Places, &c. when by Law 
Tenants in Ancient Demeſne are not diſcharged of Toll, but only of ſuch Things 
which ariſe on their own Lands, and which are for the Support and Eaſe of them 
and their Families; and the Reaſon of this is, becauſe theſe Lands were for- 
merly in the Poſſeſſion of King Edward the Confeſſor, or King William, called tht 
Conqueror ; and therefore in the Domeſday-Book, which was made in the 
| 20th Year of his Reign, they are called, Terre Regis Edwarti, and _ 
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in the Poſſeſſion of King William are called Terre Regis; and when any of theſe 

Lands were aliened from the Crown, the Tenants were obliged by their Tenure 

to manure the King's Demeſnes, and therefore to encourage them in that Labour, 

they had this Privilege to be diſcharged of Toll of all Things which did ariſe 

or grow on 'their own Lands ; but- when they turn Merchants and Traders in 

other Things, they are not within the Reaſon of this Privilege; ſed per Curiam, 1 Leon. 231. Cro. Eliz. 
to be quit of Toll in Places, ſhall be intended of ſuch Things in all Places where 10. Ward verſus Knight, 
he is Tenant. 8 
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* Appeal. See Reſtitution. * 


Y the Common Law a Female might have an Appeal as Heir to any An- * Cap. 34. 

ceſtor as well as the Male; but now, by Magna Charta, *tis enacted, 
that nullus capiatur vel impriſonetur propter appellam famine de morte alterius quam 

viri Jul. | 
por where a Woman brings an Appeal of the Death of her Huſband, ne 
urgues accouple in loyal Matrimony is a good Plea ; ſo is a ſecond Marriage, but 
an Elopement is not. | „ „ 

It lies at any Time within the Year and Day, to be accounted from the Death, 2 Inſt. 318. 4 Rep. 42. 
and not from the Stroke given; but an Appeal of Robbery may be brought after 4 Leon. 16. 
the Year. Mich. 13 Car. James Gower's Caſe. 
In an Appeal of Þelony, a Nonſuit after Appearance is peremptory, and ſo it is 1 Inſt. 139. 
in an Appeal of Maihem, becauſe the Writ is felonice maibemavit. | 

In an Appeal of Murder, the Defendant cannot juſtify ſe defendendo, but muſt 2 Inſt. 316, 
plead not guilty, and the Jury ſhall find the Special Matter; but in Caſes not 
capital, as Maybem, &c. he may juſtify ſe defendendo, but not in Defence of 
his Goods; for if he plead Not guilty, he cannot give ſe defendendo in Evi- 
dence. a | 
In an Appeal, the Defendant having pleaded to Iſſue, may nevertheleſs waive Cro. Eliz. 196. He 
it, and demur upon the Count ; for the Trial would be in vain if that fail . Caſe, 
and yet if the Demurrer be adjudged againſt the Detendant, the Judgment is only 
to anſwer over. : - | 

The Father attainted of Fefony, was ſlain by one who had no Authority, the 7 Rep. 13. Sid. 196. 
Wife ſhall bring the Appeal and not the Heir, for heres eſt nomen juris, but 
Uxor eſt nomen nature, and the Attainder of the Huſband cannot extinguiſh that 
natural Relation which is between Man and Wife, tho” it may that civil Relation 
which is between Anceſtor and Heir. | | 

In an Appeal againſt four by Mrit, the Defendants appeared at the Return, Cro. Eliz. 605. Hol- 
and the Plaintiff offered to declare againſt them as in Cuttody : Sed per Curiam, land's Caſe. 
they are not in Cuſtody upon their Appearance, but there muſt be a Committitur 
or Bail filed, upon which the Plaintiff was called, and Nonſuit. 

An Infant brought an Appeal per Guardianum, and at the Day it was prayed, Noy 88. Latch 175, 
that the Guardian might not be demanded for three or four Days being ſick ; but 

per Curiam, it was denied, and ſo the Infant loſt his Appeal. 


* Prince verſus Bawd. Mich. 5 Will. 3. P. 38 


P PE AL of Murder, the Defendant pleaded Auterfoits convict for the 
ſame Offence, and the Oyer of the Record and Conviction being 

demanded, it was moved, that it might be entered * in bæc verba: Et per Dyer 284. 
Curiam, Oyer of the Record was granted, but it ſhall not be entered in bc verba, 
becauſe it is a Record of the ſame Court; now, upon the Oyer, ſeveral Variances 
appeared, ſo that it was objected, that the Defendant had failed of his Record, 
upon which it was prayed to amend, being all in Paper; but on the other Side it was 
objected, that Auterfoits convict was only pleaded for Delay, for tis no Bar with- 
In the Statute 3 H. 7. But it was ruled, that before that Statute Auterfoits con- 
vict 
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vict or acquit were good Pleas in Bar of an Appeal, and that the Statute has nil 
the two Pleas of Auterfoits acquit or atiaint, but that Auterfoits convid remains as 5 
Common Law. | | PRA 


th 


Hoile verſs Pitt. ET 


N an Appeal of Murder, the Defendant pleaded a Conviction for Manſlaughter 

1 at the Seſſions held in the Old Bailey, and that he had his Clergy ; and before 
any Demurrer to this Plea, or Iſſue joined, there being a Fault apprehended, he. 

| cauſe the Defendant did not ſet forth by what Authority the Court at the Old Bail 
was held; thereupon the Defendant; by his Council, moved to amend his Pte... 
Sed per Holt Ch. Juſt: the Appellant himfelt cannot amend, and the Reaſon is the 
ſame why the Appellee ſhould not; for in this Caſe, by an Amendment, a nes 
Roll is made, whereas in other Caſes Amendments are made when all is in Paper ; 
and no Statutes extend to Amendments in Appeals in criminal Cauſes. f 
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4 Mod. 158. Amend- 
ment not allowed in 
criminal Caſes: 
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Bauſon vcrſus Offley. 


+ Mod. 121. Where the J N an Appeal brought by the Wife for the Murder of her Huſband ; fhe 
Wound was given in one declared, that on ſuch a Day and Year one Offiey did Aſſault and Wound her 
County and the Death Huſband in the County of H. of which Wound he afterwards, on ſuch a Day, 
was in another County: 0.4 at R. in the County of C. and that one Lippon was aſſiſting the ſaid Offiy, 
Sc. The Cauſe being tried, the Jury found that Lippon gave the Wound, and 

that Offley was aſſiſting him; and now, upon a Motion in Arreſt of Judgment ir 
£ F was inſiſted for the Appellee, & that the Count and the Verdict in Appeals muit 
. be certain, otherwiſe no Judgment could be given againſt the Appellee; but here 
the Verdict found another Perſon gave the Wound, and not he againſt whom the 

Appellant had declared. Sed per Holl, Ch. Juſt. This is an Exception which 

might as well be made to an Indidtment, as to à Count in an Appeal, for the one 

ought to be as certain as the other ; but in this Caſe *tis certain enough, for he 

who gave the Stroke, and he who was aſſiſting in it, are both equally guilty: 

Then it was objected, that the Cauſe was tried in a wrong County ; for it was 

by a Jury in C. when it ought to be by a Jury of both Counties, fince the 

Wound was in one County, and the Death in another. Sed per Curiam, by the 

Statute * 2 & 3 Ed. 6. tis enacted, that an Inditment found by a Jury of that 
® Cap. 24. County where the Death happens, ſhall be as effectual in Law as if the Wound 

which was the Cauſe of ſuch Death, had been given in the ſame County. 


| Culliford's Caſe. 


El $4 8£C 8 H E Defendant being indicted for Murder, was found guilty of Manſlaugh- 
3 . [/ ;tter at the Aſſiſes, and an Appeal was immediately brought; the Judge 
2 Stra. 85 5, 858. gave the Appellee Time to plead till next Aſſiſes, but in the Time the Appellant 

brought an Habeas Corpus & Certiorari, to remove both the Body and the Record 
into B. R. and afterwards the Parties agreed, and the Appellee being bailed, he 
appeared in Court upon his Recogniſance and produced a Releaſe from the 
Appellant, and thereupon moved to be diſcharged, there being a Counſel 
from the Appellant, and conſenting to it, Sed Holt, Chief Juſtice. The 

Court will be poſſeſſed of the Record before he ſhall be diſcharged ; there. 
fore let the Habeas Corpus & Certiorari be returned, and the Return filed, then tlc 
Appellee mult be arraigned, and afterwards he may plead this Releaſe ; but if 
the Appellant is not ready at the Return of the Cerworori to arraign his Appeal. 
or doth not appear in Perſon, the Appellee may have a Scire facias to compel 
him, and if he doth not come in upon the Return of ſuch Scire facias, he ſhall be 
demanded and Nonſuit : But the Appellce is not yet to be diſcharged, becauſe 
there is a Record againſt him in Court, and therefore he muſt be arraigned upon 


— 
— — — mg — ona op wy — 
—— ——ͤ— 
* 


— = 
mo 


m 5 F< « 
— Sv 3 tn LH che per E r — 
— —— — — K "CET EEEEEZNIE I I —— ons K * 
© e 2 7 8 n — ä 
— ————ñ ́ àidͤà—ä—ᷣ—ů— —-—-—- ——ůů—ůÄ— ) ——— — 
— DAS. 2 —_ - » — — — 


— nom —— — 
— 75 — — * —— — 
DD r 2 * 
— — * 


— 


the Indictment, and then he may plead Auterfoits acquit, c. 


_— 
11 | 
* #5 

* 7 a | 
= | 
=! . Ap; 
4 
; 2 5 

C 40 k ; RO 


* 
A = Dad... ac nad 
* 


. 


—— 


IEEE "WY 


ANS may be fail to be appurtenant to a Houſe, either in the King's Dyer 362. Co. Ent. 384. 
Caſe, or in the Caſe of a Cammon Perſon, when they have been let and pol- Cro. Car. 169. 
ſelled together a convenient Time. | 


A Way cannot be appurtenant or appendant, as a Common may, becauſe tis Yelv: 159. 
ot an Intereſt, but an Eaſement. 

The Thing which and to which tis appurtenant muſt agree in Nature and 1 Inft. 121. 
Quality; as Turbary may be appurtenant to a Houſe, but not to Lands, a Leet 
to a Manor, but not to a Church, a Scat in a Church to a Houſe; but not to 
Lord; ſo an Adson ſhall not be appendant to the Services, but to the De- 


meſnes of a Manor, for the Demeſnes are of a perpetual Duration, but the Ser- 
vices are not. - : | | 


A Vicarage may be appendant to a Mangr, becauſe *tis derived out of the 
Refiory of Common Right; and yet by a Grant it may be annexed to a 
Manor. | | 
M. R. ſells a Mill cum perlinentiis, the Jury find a Kiln was occupied with sid, 24, zii. 1 Lev. 
the Mill for many Years. Sed pur Curiam, that Kiln ſhall not paſs by thoſe 31. 
Words, for it might be a Lime-Kiln, and may have no Relation to the Mill; but 


it the Jury had found it to be a Malt-kiln, it might be otherwiſe. . | 


Rex ver/us Biſhop of Cheſter. 


N Advowſon is appendant to a Manor, the Owner mortgages the Manor ih Antea Title, Advowſon, 
Fee, except the Advowſon, *tis now become in Groſs, but if the Money 8. C. 

is paid on the Day, *tis become appendant again, and if 'tis paid after the Day, 

the Advowſon is appendant in Reputation; ſo that it may paſs in a Grant by the 


Name of an Advowſon appendant, though per Holt Ch. Juſt. in Truth the Ap. 
pendancy is deſtroyed. | | | 


Reynalds ver/us Blake. Paſch. 9 Will. z. 
WO Coparceners of a Manor; the Demeſnes are allotted to one, and the Antea Title, Advowſon; 
Services to the other, the Manor is gone and the Advowſon be- S. C. ; I 
comes in Groſs ; but if one die without Iſſue, and the Manor deſcend to her 
who had the Services, * per Holt, Chief Juſtice, the Manor is revived again, * P, 4x 
and the Adyowſon becomes appendant as it was before, for the Severance was 
2 5 +» oft er rg 3 ͤ oe. 
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Appꝛentices. Se Indictment 17, 21. Travers 8. And 
I hurn's Juſt. 7:#/e Apprentices. a 


Punting's Cafe. 
- | | 


A N Order to 2 an Apprentice was quaſhed, becauſe it was to the Order to diſcharge an Ar- 
Trade of a Tallow Chandler, which is a Trade not mentioned in the Statute prentice quaſhed. 
belides it was under the Hands and Seals of three Juſtices, when that Statute rag 


quires there ſhould be Four. 


Vor. III, 7 6 P Peck's 
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APPrentices. 


* 


Peck's Cofe. Mich. 10 Will. z. 


1 Salk. 66. S. C. Where II E Maſter took an Apprentice in Huſbandry, and before the Time ef 
the Maſter dies his Exe- Apprenticeſhip expired the Maſter died, and left the Apprentice impotent 
cutors having Aſſets ſhall 4 a Cripple, th Q; de an Order. that che F 1 potent 
provide for the Appren- and 2 Cripple, the Ju ices made an Order, that the Executors of the Maler 
Lee. 2 Sts. 1266, ſhould receive and provide for this Apprentice; but this Order was quaſhed, be. 
cauſe it did not appear that they had 4fſers, or that they lived in the fame Cong. 

ty; and by Juice Giles Are, this is a perſonal Truſt, and Cetermines upon the 

Death of either the Maſter or Apprentice, and tle Exccutors may be of ng 

Trade, or of another Trade than the Maſter was; but he held, that n Acton 

of Covenant would lie againſt the Executors, but then the Flaintiff muſt Prove 

Aſſets. And per Holt Ca. Juſt, by the Cuſtom of /.cndon in ſuch Caſes, the 

Executors ſhall put out the Apprentice to another Maſtef of the ſame Trade; 

, and in other Places, where a Maſler hath a great Sum with an Apprentice, and 

covenants for his Inſtructions and Maintenance, it would be hard to confirue his 

"+ a Death to be a Diſcharge of * thoſe Covenants ; and that it hath been adjudeed, - 
that though the Covenants for Inſtruction may fail, yet he {till continues an 

Apprentice with the Executors or Adminiſtrator, to be maintained by them, 


Anonymous. 


Mod. Caſes, 70. The H E Maſter brought an Action of Covenant againſt his Apprentice for 
een r 3 | departing out of his Service at ſuch a Time. The Defendant juſtified by 
departing at ſuch a Time, Virtue of a Licence from his Maſter to depart at that Time; and Iſſue being taken 
„ upon the Licence Holt, Ch. Juſt. held, that upon ſuch a Declaration the Maſter 
ſhall not give Evidence of the Defendant's departing without Leave at any other 

Time, becauſe in this Caſe the Time is material and not tranſitory, as in. Treſpaſs 


and other Caſes, : 
White verſus England. 
4 Mod. 143. $.C. Debt EB T upon the Statute of | 5 Eliz. for uſing the Trade of a Jiler, not 
upon the Statuts for the being Apprentice to that Trade for ſeven Years. The Defendant plead- 


—_— AS. ed, that his Father was a Freeman of London, and that he (this Defendant) was his 
er, 8 


that it was a Trade uſed eldeſt Son; and that by Virtue of a Cuſtom in London, the eldeſt Son of a Free- 
in England, at the Time man in re patrimonii might uſe his Father's Trade. The Plaintiff demurred to this 
when the Statute was Plea, and the Counſel for the Defendant did nor inſiſt upon it, but objected, that 
mage, N the Declaration was ill, becauſe the Plaintiff did not aver, that the Trade of a 
Tiler was an Art or Miftery uſed in England, at that Time when the Statute was 
made. Sed per Holt, Chief Juſtice, the very Trade is mentioned in this Statute, 

and therefore it muſt neceſſarily be intended, that ir was uſed at that Time. 


Te Queen verſus Collingwood. ' 

We Os 2 og H E Defendant was indicted, for enticing an Apprentice to take away his 

take away Nis Maſter's L Maſter's Goods, which he (the Defendant) did receive, (Sc. Upon Net 

Goods, not Criminal un- guilty pleaded; the Defendant was found guilty - but upon a Motion in Arreſt 

leſs ſome Goods were of Judgment, it was held per Holt, Ch. Juſt. that the Indictment was ill, be. 

actually taken away, cauſe it did not ſer forth, that the Apprentice did actually take away any Goods; fot 

_ an Enticement is not Criminal, without ſomething done in Purſuance of it: 'T 

true, this Indictment ſets forth; that the Defendant did receive the Goods, which 

inFÞles that they were taken away: for otherwiſe they could not be received; but 

2E. 43 if Charge in anIndictment muſt be poſitive, certain and direct, and not by Im. 
plication, | 
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Appꝛopꝛiation. 


N Appropriation of an Advowſon, Church, Glebe, Tithe, Ec. muſt be to Plowd. 498. 
Nſome Body Politice or Corporation;” and whenit was made by the Patron or firſt | 
Founder, the Form was thus: Ego M. K. de H. conceſſi Ecclefiam & advocationem 

mum de H. cum terris & decimis omnibus ad eam pertinenbibus Abbati de S. Cc. ſo 

that not only the Advowſon and Profits of the Church, but the Incumbency it- 


ſelf, which is a ſpiritual Thing, veſted in the Approptiator. 0 


at Common Law an Appropriation could not be made but to a Body Politick, 
or to a Corporation, for a natural Perſon is not capable of it, becauſe he canno: 
be perpetual, and an Appropriation makes an Incumbent perpetual. 

And at Common Law it could not be made to a Lay Perſon, for as he could 
not be an Incumbent by a Preſentation; ſo he ſhall not by an Appropriation, which 
is but a more laſting Incumbency, _ | 
_ Theſe Appropriations at firſt were made to bots, Deans; and ſole Corporations, 
who might adminiſter Sacramentals, and had Cure of Souls ; but afterwards by 
Diſpenfations they were made to ſpiritual Corporations agregate, who had no. 
Cure of Souls, as to Deans and Chapters, and at laſt to Nuns under Pretence of 
Hoſpitality, Grande nefas, as Dyer calls it. | | 

An Appropriation cannot be granted over, for tis an Incumbency, which is Hob. 30). 
a ſpiritual Thing, tis included in the ſpiritual Function, which being of the | 
higheſt Truſt, cannot be transferred. To 

Itcannotbe made without the Patron, for his Advowſonbeing a Lay Inheritance 


cannot be diveſted without his Conſent, neither can it be made without the Conſen 


Plow. Com. 497. 


> Appropriation cannot be 


Ya =*7 a 5 y_ 


or immediately, and he ſhall not loſe his Poſſibility of Eſcheat or Lapſe, without 
tis Confent, but an Appropriation may be made by the Patron, and the King 
acting as ſupreme Ordinary, without the Biſhop; and the Reaſon is, becauſe, be- 
fore the Reformation it might have been made by the King, by the Patron and the 


1 Pope, and whatever the Pope might have done is now veſted in the King by the 

5 Statute of H. 8. J/ß%ꝙꝙꝙꝙꝙꝙ%VVVGG0A 8 : : 
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lat Arbitrement, See The Doctrine of Awards, Caſes P. 44 
We 1 . | - W FI : 
0 Temp. Lord Hardwicke, 18 1. Burro. 277, 278, 701. 

te, | | 


THERE an Umpire is to be choſen by the Arbitrators, the fame Time Um 
may be limited to the Umpire as was limited to them to make their 
Award; for by chooſing an Umpire they determine their own Power. 

Where a Submiſſion was to the Award of A. and B. ita quod they make it by 2 Vent. 116. Sid. 428, 
ſuch a Time; and if not then, to the Sentence of ſuch Umpire as they ſhall 2 Saund. 127. Mod. 


pirage. 


bs 


Net chooſe; ita quod he make his Umpirage in the ſame Time; an Umpirage fo 275. E Jones 167. 1 
-reſt made is good, becauſe here was no concurrent Authority, for by chooſing an Um- Noll. 262. contra, 
be- pire the Arbi:rators had determined their own Power; and therefore, though the 

for aͤrbitrators ſhould make an Award after they had choſen an Umpire, the Umpi- 

Tis rage fhall be good, but the Award void. | | PEP be SON 

hich The Law is the ſame, if the Umpire was appointed by the Parties themſelves ; 

but lor 'tis not an abſolute and concurrent Juriſdiction, tis only a Power given to the 

5 Umpire to act, and that his Umpirage ſhall ſtand, if the Arbitrators do not act 


and make an Award. | 


Ul the & ward is only written, but not ſubſcribed, *tis-void; but if the Arbitra- Palm. 109, 112, 121. 
tor make his Mark tis ſafficietn. | | | 2 Bulſt. 110. 2 Cro, 


223. Vel. 203. 1 Vent. 


ppꝛo⸗ 1 . The 50. 


3 n , t made without the Patron. 
or Concurrence of the King, becauſe the Advowſon itſelf is held of him mediatel 1 


Where the Submiſſion is ita quod the Award is made under Hand and Seal, purſuant to the Submiſſion. 


277, 399- 1 Roll. Rep. 


Arreſt. 


Palm. 108. 


P. 45 


1 Salk 69. S. C. Plea 
of an Award to ſign 
mutual Releaſes, not 
good. 


— 


n 


The Submiſſion was to an Award of . R. and three more, ita quod it he 
made by all four, three, or two of them, in ſuch Caſe an Award made b | 
or three of them is good, becauſe the joint Authority which was firſt . * 
four, was diſtributed by the ita quod, &c. and an Authority may = divid : ] 
though an Intereſt cannot. . 

A. and B. ſubmitted all Controverſies concerning their Title in H Sum of 
Money was awarded to one, and that he ſhould Releaſe all Actions; the Def 
dant to avoid this Award, avers there were other Actions: Sed non allocatur for i 
ſhall be intended only of ſuch Actions as they had Power over by their 8 b. 
miſſion; and if he ſhould be ſued for not releaſin2 any Action which doth = 
concern this Title, he may plead the Award as to that was void. FO 


Freeman verſus Bernard. Hill. 8 Will 3. B. R. 1 Ld. Raym. 2 
3 N 


JAS E on an Agreement, the Defendant pleaded a Submiſſion, Sc. and an 
Award made to ſign mutual Releaſes adjudged an ill Plea ; for tis not in- 
tended, that the Breach of the old Agreement ſhould be diſcharged by this Award 
but by the Releaſe; tis otherwite where the Award itſelf diſcharges the old Duty 


and gives a new one. 


The Temple is extraparo- 
chial, but an Arreſt there 
was not ſet aſide. Poſtea 
Privilege 12. S. C. 


Moor 767. 6 Rep. 54. 


1 69. A common 


ailiff is not bound to 
ſhew his Warrant, but a 
Special Bailiff is. 
5 
3 Cro. 180, 408. Moor 
711. Sid. 229. | 


Paſ. 8 Will. 3. 


9 Rep. 66. 


Arreſt. 
Brown verſus Burlace. 9 Will. z. B. R. 


N this Caſe it was held, that the Temple is extraparochial, and not within any 
Pariſh, that tis not within the City of London, ſo as to come within the Cul- 


toms, but *ris within the County of the City, but that the hive Fryars was with- 


in the Juriſdiction of the City. 


* — 


That both Dugdale and Stot tell us, that the Temple is privileged from Arreſts 
by the Grant of the King: Sed per Holt Ch. Juſt. If the King hath made ſuch a 
Grant, tis void, becauſe the Templers have no Court of Juſtice within themſelves, 
yet the Court inclined not to countenance Arreſts in the Temple in Term-time; 
but would not ſet aſide the Arreſt of the Defendant, who was arreſted in the Jen - 
ple, and ſo he was held to Special Bail. | „ 


Anonymous. Paſch. 7. Will. 3. B. R. 


D JUDGED, that a common Bailiff is not bound to ſhew his Warrant, 
{ \ cither at the Time of the Arreſt, or at any Time after; but he is hound to 
ew the Cauſe of the Arreſt, and at whoſe Suit; but a Special Bailiff may be 
required to ſhew his? Warrant, for he is not known as a common Bailiff is, and 
no Man is bound to ſubmit him ſelf to one who is not known or preſumed to have 
an Authority. _ MT Y 1 
If a Writ is returnable, 9 Feb. or O3ab. pur. the Defendant cannot be arreſted 
by Virtue of ſuch Writ, either on the 1oth or 11th of February, though 'tis before 
the Quario die poſt, if he is arreſted, the Officer cannot juſtify it, either in Treſ- 
paſs or Falſe Impriſonment brought againſt him; but if the Defendant be taken 
on a Ca. Sa. on the ninth Day of February, which is the very Day the Writ #3 
returnable, the Arreſt is good. | | 


Where a Capias is awarded againſt V. R. and a cn Bailiff knows the 
Writ to be in the Hands of the Sheriff: Per Holt Ch. Juſt. he may arreſt M. R. 
without actually having the Warrant. . 


An Arreſt in the Night is good. 
2 


* 


Obe 


„ — N EE I. ' 
Aſſignment on the Statute 32 H. 8. Cap. 34. 


One arreſted in Weſtminſter Hall, ſedente Curia, may be diſcharged upon Mo- 8 


tion, if the Arreit was on Meſne Proceſs, but not if he was taken in Execution, 
but even in that Caſe the Officer is puniſhable per Curiam. Ew 


—_— a oY —— — _” 7 


ulſt. 85, 


In Caſes of Peers and Corporations the Proceſs is a Diſtringas, for they cannot 
be arreſted | | | 


ti 


Aſﬀault and Battery. 


a DIUDGED, that the Defendant may juſtify an Aſſault in Defence of 
his Perſon, or of his Wife, becauſe they are but as one Perſon ; fo he 
may in Defence of his Maſter, becauſe Protection and Allegiance is due to 
him. : | 
So he may juſtify in Defence of his Father or Mother, Children within Age; 
and even a * Wounding may be juſtified in Defence of his Perſon, but not of his + Roll. Rep. 19. 
Poſſeſſions. ; | 5 | 1 : 
eln Aſſault, &c. the Defendant may juſtify the Aſſault to fave his Perſon, but Hill. 3 Will. z. B. R. 
not to defend his Houſe or Poſſeſſion ; for in ſuch Caſe he muſt plead Molliter 


manus impoſuit ; but the Law ſeems to be, that he may juſtify an Aſſault in De- 2 Roll. 548. Latch 20. 
fence of his Houſe, though in ſuch Caſe he cannot juſtify any Mbunding. | 


In Treſpaſs for a Battery and Wounding, Sen Aſſault demeſne is a good Plea, gon Aſfault Demeſne. x 
for in this Action the Treſpaſs is the Principal; but. in Mayhem tis not a good good Plea for a Battery 
Plea, unleſs it appear, that the Aſſault was ſuch as endangered his Life, for a and Wounding, but not 
Man cannot juſtify a Maybem for every Aſſault; as for Inſtance, a Man cannot n * 

Juſtify drawing his Sword, and cutting of the Hand of another, becauſe he ſtruck ** 47 
him; but in ſuch Caſe the Defendant ought to plead the Aſſault ſpecially (viz.) 3 Cro. 268. 2 Roll. 547. 
That the Plaintiff aſſaulted him and Knocked him down, Cc. Ez ſi malum aliquid 
evenit, &c. de injuria ſua propria, Kg. NN 


A Maſter may juſtify the Beating his Apprentice, Servant, Scholar, &c. if 
the Beating is in Nature of Correction only, and with a proper Inſtrument, other- 
wiſe :mmoderate caſtigavit is a good Reply; and ſo, it was adjudged in Keits's 
Caſe per Holt Ch. Juſt. a9 ala yo). | | . 


Aſſault and Battery; the Defendant juſtified, for that the Plaintiff was his The Defendant juſtified, | 
Apprentice, and that he zempore. quo, &c. gave him gentle Correction, and tra- 8 3 _— 
verſed that he was -guilty at any Time before or after he was his Apprentice; pat did not ſay 3 
and upon a Demurrer to this Plea it was adjudged ill, becauſe the Defendant | 
ought to ſhew ſome Cauſe ſpecially, or the Fault for which he bear his Ap- 
* and then conclude, ab/que- hoc, that he beat him before or after that 
ime. 0 vrxna kl > *MQ% h $4131 


v4 Is *\ 
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Leſſor and Leſſee which concern the Thing demiſed, or Rent reſerved z as for verfion, and go to the 
Aſſignee. | 


215. grant the Reverſion only of two Acres, or Part of the Land, he is not an 


5 Money awarded was at- IT H E Arbitrators made an Award, that V. R. ſhould pay ſo much Money 


Attachment Foreign. 


© * _ 


; : | — OY 
the Bargainee, are in by this Statute as Aſ:gnees, for they are in by the Limita. 
tion of the Grantor, and quoad him they are Aſſignees. | 


Who is an Aſſignee wich If a Man makes a Leaſe for Life to A. and afterwards grants the Reverſion ki 
in this Statute. 1 Inſt, B. either for Life or Years, B. is an Aſſignee within this Statute ; but if ks 


Aſſignee within this Statute to take Advantage of Conditions, becaule he hath but 
Part of the Reverſion, (i. e.) a Reverſion in Part of the Demiſe, and the Con- 
| ditions being entire, and againſt Common Right, cannot be apportioned, 
1 Lev. 22; The Aſſignee of a Rent, without the Reverſion, may maintain an Actionof Debt 
for the Rent, if there was an Attornment made, ſo by that and the Aſſignment a 
Privity of Contract paſſes. 5 | 
Though the Leſſee aſſigns, yet the Leſſor may have an Action of Debt for the 
Rent, and ſo may his Executor, for there is a Privity of Contract between them 
But the Heir of the Leſſor cannot maintain an Action of Debt, becauſe the 
Eſtate is not in him, but in the Aſſignee, and there is no Privity of Contract 
between them. | | 
Debt for Rent was brought againſt an Aſſignee ; the Defendant pleaded, that 
he aſſigned over his Leaſc; this is ill, unleſs he ſhew alſo, that the Leſſor had 


? 
2 


Notice of the Aſſignment, and that there was nothing due at the Time of the 
Aſſignment; but Covenant will lie againſt the Leſſee, after ſuch an Aſſignment and 
Acceptance of Rent. | | | 


Sid. 127; 


1 


— * —_ 


* Attachment Foreign, 
Maſters verſus Lewis. Trin. 7 Will. 3. B. R. 1 Ld. Raym. 56. 8. c. 
| | Skin. 516. S. C. | | 


*Creditor of V. R. attaches Money in the Hands of the Ordinary. Ad. 
Foreign 2 Judged, that it could not be, for a Fcreign Attachment cannot charge 
Oren only the any other Perſon than the Debtor himſelf, which the Ordinary is not, before 

Goods of the Inteſtate come to his Hands, for no Creditor of the Inteſtate can 
ſue him till he hath actual Seiſin, and before ſuch Seiſin he hath ſo little Intereſt in 
the Matter, that he can neither releaſe or bring the Action; but Goods in the 
Hands of an Executor or Adminiſtrator may be attached by a Foreign Attach- 
ment, becauſe they are Debtors; and yer by this Means a Debt upon Simple Con- 
tract may be paid before a Debt upon Specialty. | HE, 


*P.4 


3 Mod. 75, 92. S. C. 


Ingram verſus Bernard, Hill. 13 Will. 3. B. R. 1 Id. Raym. 636. 8.C. 


[Y 


tached, on the ſecond Day of January, he having given a Bond to perform the 
Award that was attached on the irt Day of Fanuary, and the Money awarded 
was taken upon that Attachment on the /econd Day of January. And per Holt, Ch. 
Juſt. This would have been a good Plea in an Action of Debt brought upon 
the Award, but not to an Action of Debt brought upon the Bond of Submiſſion, 
becauſe the Bond is forfeited ; and when a Bond is forfeited, tis not the Money 


in the Condition, but the Money in the Bond itſelf which is attached. 


1 Roll. Abr. 552; A Debt due by Judgment obtained in the Courts of Weſtminſter, whether the 
Action was for Debt or Damages, cannot be attached by the Cuſtom. of Londen. 

1 Roll. Rep. 268. Where A- Creditor of . A. attaches his Debt in the Hands of W. S. who was in- 
2 Procedendo was granted dehted to the ſaid V. A. and this being removed into B. R. by Certiorari, a Pri 
after an Attachment. cgdeudo was granted, becauſe the Party cannot have the like Remedy in 8. N. a8 
P. 59 he may in London. * Et per Curiam, if A. ſhould ſue. V. here, and the Defen- 

; daant ſhould plead. the Foreign Attachment, we will allow the Cuſtom, becauſe If 

comes in by way-of Plea; but where it comes by; way of Original Suit we cannot 

do Right to the Parties, therefore 4 Precedendo was granted. a 

2113 | 9 9 onep. 


Attozney. 


N all Actions at Common Law, and in all Courts, both the Plaintiff and De- i foft. 128. 8 Rep. 58. 
' fendant appeared in Perſon ; for the Writ commanding them formerly to 
appear, it was underſtood an Appearance in Perſon, and therefore the Entry is 
ſtill 2ucrens ebtulit ſe, by which Policy there were many vexatious Suits prevented 
and avoided ; for the Parties wete compelled to follow their Suits in proper Per- 
ſon, and could not otherwiſe proſecute, unleſs they had the King's ſpecial War- 
rant for that Purpoſe. „ 
But though the Parties could not appear by Attorney, yet after Appearance, 
and when the Suit was in any of the Superior Courts at Weſtminſter, they had . 
Power to allow them to proceed by Attorney; but in other Courts that Privi- F. N. B. 25. e. 
lege was not allowed, but the Party muſt ſue out a Dedimus poteſtatem de Attornato 
faciena”. T = 85 


One who is Attorney of Record, may bring an Action of Debt or an Action on Action for his Fees: 


the Caſe for his Fees; but he, who is not an Attorney of Record, can only have 
an Action on the Caſe. | | 


Aſſumpfit by an Attorney, in which he declared, that the Defendant promiſed Allen 4. 
to pay his Fees ; the Defendant pleaded the Statute 3 Jac. and that the Plaintiff 3 Jac. cap. 7. 
had not given him a Bill under his Hand; and upon a Demurrer to this Plea the 


Plaintiff had Judgment, becauſe the Statute doth not extend to a ſpecial Action Here 


Regulating of Attorneys 
upon the promiſe. and Solicitors. © | 


. Anonymous. Trin. 2 Anne, 


F an Attorney appear, and Judgment is againſt his Client, and he had no Where an Attorney ap- 
Warrant of Attorney from him to appear, the Queſtion was, if the yy wer e gr 

Court would ſet aſide the Judgment. E! per Curiam, If the Attorney is reſponſi- no oy Clicks? ie an 

ble, it ſhall not be“ ſet aſide, becauſe the Judgment was regular; and there is? ; 

no Reaſon that the Plaintiff ſhould ſuffer when he is not in Fault: But if the At- torney is reſponſible; 

torney is not reſponſible, or ſuſpected to be unable, the. Judgment ſhall be ſet® P. 31 

alide, for otherwiſe the Defendant has no Remede. | 


Ry 1 
1 1121. 


1 T A + He 1 Et FO | W . 
Attoꝛnment. 
Quarn verſus Rowe. ; Hill. 5 Will. I B. R. 8 45 


HIS Caſe is reported in 1 Salk. by the Name of Gwam & ab verſus ; $aik. 90. 8. C. 
Koe, but not in the following Manner, which was thus: a 1 : 
f. Tenant in Tail made a Leaſe to W. R. to commence five Years after; but Where an Attornment is 
the mean Time he levied a Fine to L. R. to the Uſe of the Conuſee and his veceffarp to create a Pris 
Heits ; afterwards the Leſſee entered by Virtue of this, and the Conuſee brought” * Go 
at Action of Debt againſt him for Rent arrear reſerved on the ſaid Leaſe; and 

upon a Demurrer to the Declaration it was objected, that it was ill, becauſe 

the Plaintiff did not ſet forth any Attornment, and he being in by the Common Law, - 


ey 
the 


rded 


upon 


lone 


er the and not by the Statute of Uſes, an Attornment is neceſſary to create aPrivity and to 
aon. ſupport this Action: But this Objection was not allowed, becauſe the Leſſee 
zas in- ing only an Intereſſe Termini at the Time of the Fine levied, could not attorn ; 
a Pri- * Reverſion upon his Term paſſed at that Time as included in the Poſ- 
R. 8 n. 1 | 

Defen- e . 3 

auſe it Wl : . R. made a Leaſe to B. for fifty Years, and afterwatds granted his Rever- 


cannot 


ont 


4 to R. then B. aſſigned the Term to R. before any Attornment, and before 
© had Notice of the Grant of the Reverſion: Adjudged, that the whole Eſtate 


1 Is 


ot be ſet aſide, if the At- 
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Averment. 


Where hoc paratus eſt 


ä T o—_ y - 
. — OC — 
3 ——— 
ad 


— —_ 
— en > > — 


is veſted in R. immediately, and that the Term is extinguiſhed; for in this 
Caſe there is no Body to attorn, and therefore the Law veſts all in R. without 
any Attornment. | 


1 Vent. 248. * The Leſſor granted the Reverſion to another, and afterwards brought an 
x. $3 Action of Debt for the Rent; the Leſſee pleaded, that he had granted away the 
Reverſion, but did not ſet forth that he attorned ; adjudged, that this Plea of it. 

ſelf amounted to an Attornment. | | 


2 Cro. 87.  Adjudged, that an Attornment to Part is good for the Whole, for it ſhall be 
| taken moſt ſtrongly againſt him; and he having only a Power to aſſent, he cannot 
divide or apportion the Thing granted. 


——_—_——_—— 
—wẽ— —— 
< _ 


—_— 


Averment. Se⸗ Superſtitious Uſe 3. 
Matthews verſus Carey. Mich. 1 Will. 3- B. R. 


+ Sat. 5 ) CE 3 HS 9 reſpaſs for taking a Diſtreſs, the Defendant juſtified, under a Preſentment 
Mod, 137, In Treſpaſs in the Leet, for an Offence, &c. and did not aver in his Plea, that the Of. 
the Defendant jullified . fence was committed; and upon a Demurrer it was adjudged, that he need not 
under a Preſentment in a make ſuch an Averment, becauſe as to him 'tis not material whether the Offence 


Leet, and good. was actually committed or not, tis ſufficient that the Jury had preſented it; and 


. as to this Matter, the Court diſtinguiſhed between a Replevin and a Treſpaſs, for 
_ in the firſt Caſe the Bailiff is an A#or and muſt recover upon the Merits of the 
SaQiaauſe, but in Treſpaſs he is only to excuſe the Wrong alledged againſt him, 

but the Plea was adjudged ill upon another Point: which ſee in 1 Salk. 108, 


(2) | Os 
Negative Pleas need not  Adjudged, that negative Pleas ought not to be averred, becauſe a Negative 


be averred. cannot be proved; but, affirmative Pleas muſt be averred, with hoc paratus of 


verificare. U 15 5 | | 
' ® In Debt upon a Bond for Performance of Covenants ; the Defendant pleaded 
Performance; the Plaintiff replied, that he was. bound to give him (the Plaintiff) 
an Accompt of all Money received, &c. and ſhews, that 10 J. came to his (the 
| Defendant's ) Hands, and that he had not accounted for it; the Defendant, in 
his Rejoinder, confeſſed the Receipt of the Money, but pleaded, that he laid it 
up..in his Maſter's Houſe, and that it was ſtolen, Ez hoc paratus eſt verificare; 
adjudged, that this Averment was proper, and that he ought not to have con- 
cluded to the Country, becauſe, having alledged new Matter, he ought to give 
the Plaintiff Liberty to come in and anſwer it. 
But now the Want of paratus eſt verificare, or prout patet per Recordum is aided 


by the Statute 16 Car. 2. 
- Maſon verſus March. Trin. 11 Will. 3. 


N. Falſe Impriſonment, laid to ; be in the Vacation, the Defendant pleaded a 

is in Support of Juſtice, *Þ' - Writ iſſued Tefte in Term-time, per quod he took the Plaintiff ; he may reply, 

an Averment ſhall not be tf at though it was eſte in Term, yet he took him in Vacation; for per Holt Ch. 

againſt it. Juſt. where the Tefte of 4 Merit is in Support of Juſtice, no Averment ſhall be ad- 
_ mitted againſt it, otherwiſe where” tis to juſtify a Wrong done. 3 


verificare is good. 


P. 53 


5 130 
Where à Teſte of a Writ 
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pray a Return in his Avowry, yet he ſhall have Judgment for à Return, be- 


; Avowzy | 


70 T only he who brings the Replevin; but the Auowant alſo is an Actor; (i) 


for the one ſues for Damages in taking the Cattle, and the other ſuesPlowd. 392. 

for a Retorn babend', or a Reſtitution of the Goods taken; and therefore the 

Avowant (i. e.) The Defendant muſt conclude his Avowry as Declarations are 

concluded, and not with an hoc paralus eft verificare, for he 1s, an Actor, and his 

Avowry is his Declaration, and the Return of the Goods is his Recovery: | 
In an Avowry for Damage-feaſant, the Defendant intitled himſelf under a gay. 1 3 EY 

Leaſe of the Huſband, and for not ſhewing it was by Deed, for that it could 

not be the Leaſe of the Wiſe, but of the Huſband only; and this being made #* P. 54 

an Objection, it was diſallowed, becauſe the Plea was by Way of Bar, and a 

Bar is good to a common Intent. . 


In Replevin, the Defendant made Conuſance, for that the Goods taken wits (3) 


| the Goods of V. R. and not the Goods of the Plaintiff; and upon a De- 


murter to this Avowry, the Avowant had Judgment, for though he did not 


cauſe it appears by the Declaration, that the Defendant took the Goods, and fo 
had the Poſſeſſion of them, till by the Replevin they were delivered to the Plain- 
tiff, and therefore they ſhall be returned to the Defendant, that he may, be in 
flatu quo p ius, Sc. | 


In Replevin, the Defendant avowed for Damage-feafant, and had a Verdidt.; (4) 
adjudged, that he ſhall have a Retorn habend for the Cattle, and a Ca. Sa. for 
the Damages; but if the Party tender the Coſts and Damages, the Sheriff after 
ſuch Tender ought not to execute the Retorn habend'. 

But if for Want of ſuch Tender the Sheriff doth execute the Retorn babend', 3 Cro. 162. 
and afterwards the Coſts and Damages are paid, a Writ / conſtare porerit, c. 
lies upon ſuggeſting, that the Coſts, Sc. are paid; and this is to deliver the 
Diſtreſs, and this is called a Writ of Reſtitution. 


Parker verſus Meller. Paſch. 2 Anne. 


N Replevin, if the Defendant had the Poſſeſſion, *tis a good Bar againſt the 
1 Plaintiff if he has no Title, but he cannot give a Return, unleſs he ſhew a 
Property in the Goods; and *tis ſufficient if they were delivered to him; for 
-pakogy the Judgment muſt be ud quærens nil capiat per Billam, but no 
eturn. | | 


15) 


FW, 


Authoꝛity. Bee Deputy. A Leaſe at Will. z. 
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. P. 55 
Wyatt verſus Evans. Hill. 5 Will. 3. B. R. 


EBT for 99 6. upon a Plaint levied in an Inferior Court and Bail put in 
afterwards the Cauſe was removed by Habeas Corpus into B. R. and ther 


Vol. III. 


1 
3 Where Bail put in upon 


FONG | | 4 | | | Lag e the Removal of a Cauſe by 
e Plaintiff declared as in Debt upon a Bond for 61. The Queſtion was, whether Habeas Corpus, is not x 


the Bail put in here; upon the Habeas Corpus, ſhould be liable ? and adjudged, liable. 
| 7 6 R ; that 
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. ; ( 2 ) 
Debt in B. Ron a Recog- 


Bail. 
that they ſhould not, for it was another Cauſe of Action than that to wan 
they were Bail. ich 


Anonymous. Paſch. 4 Annæ B. R. 


EB T was brought in C. B. and a Recognizance taken, and an A&jo of 
Debt was brought on that Recogniſance in B. R. The Court was er 
that there might be no Special Bail given, for that this was only a Dovies 
better the Security, Sed per Holt, Ch. Juſt. and Powell, Upon a Recognify na 
of Bail in C. B. no Capias lies, becauſe *tis for a Sum certain; but upon _ 
like Recogniſance in B. R. a Capias lies, becauſe *tis Body for Body, and th 3 
may be a Reaſon to help them to a Capias upon the Recogniſance; and nn 
Halt, in Debt upon a Judgment pending a Writ of Error, the Court will tic 
charge the Defendant upon Common Bail; but per Powell Juſt, *twas Peers 
otherwiſe, | | t | F 


niſance of Bail in C. B. 


Butler verſus Rolls. 


Mod. 3 135 Where * HE Defendant was ſued on a Bail-Bond ; to which Action he pleaded 
Proceedings were ſtaĩd up- and had Notice of Trial, and then he moved to ſtay Proceedings on the 
on the Bail bringing in the Bond, upon bringing the Principal Intereſt and Coſts into Court, which was 
Principal Money, and In- granted, ſo as he bring it in ſuch Time, that the Plaintiff might not be dela d 
tereſt, and Coſts into Court. of the Trial, otherwiſe to proceed. | | ye 


* | | | 1 
P. 50 4) It was ruled per Holt, Ch. J uſt. That the ancient Courſe was, that a Bail. 
Mod. Caſes 229 Proceed- Bond could not be put to Suit till a Rule was had to amerce the Sheriff, for not 
ings on the Bail-Bond muſt having the Body at the Return of the Writ ; and the Courſe now is to ſtay rro- 


Ray, if there is not Return ceedings on the Bail-Bond, if there is no Return of a Cepi Corpus. 
of a Cepi Corpus. | 


Craggett verſus Glover, 


) 
Mad. FIR. my Where a 
Priſoner diſcharged and 
retaken muſt find Special 
Bail. 


F T E R a Priſoner for Debt under 100 J. was diſcharged by the ti 
purſuant to the Act of Poor Priſoners, he was 1 in *. Pane 
100 J. at the Suit of one Man, and it was ruled, that he muſt find Special Bail. 


Gibbons verſus Dove. 


6 : 3 i * o : | - s — 
14 FR, *. lh B A : L = 2 80 upon bringing a Writ of Error; the Courſe is, that the 
W other Side ſhall have twenty Days to except againſt them, which Exception 
Side hath twenty Days muſt be entered in the Book of the Clerk of the Errors, and then he who 
Time to except againſt excepts, mult take out a Rule to put in better Bail, and ſerve the Attorney on 
them. the other Side with it; but ſuch Rule needs not be ſerved within twenty Days. 


Barney's Caſe. 


5 Mod. ok ) 1 A hr Loy boy a ra = Petty Treaſon, in murdering her Huſband; 
1 and the Grand Jury having found the Bill, ſne was brought to the Bar, 
for Petit Treaſon, and moved by her Counſel, to be bailed; and there being ſome Afidavits read 


of the Fact, by which it appeared to the Court, that the Proſecution was ma- 
licious, and there having been no Proceedings for ſome Time, either upon the 
Indictment or the Coroner's Inqueſt, the Court thought fit to Bail her. 


(8) | n 
2 Cro. 738. 2 Bulſt. 182. Adjudged, That tho' Non eſe inventus is returned upon a Ca. Sa. againſt the 


Moor 850. Ca. Sa. againſt Principal, yet the Court will receive a Render; | 
| the Principal, and Non eſt the ooo At der; ſo they will upon the return of 


. . fa. againſt the Bail, and ſo they will upon the Return of the ſecond 
— ET. 2 Sci fa. ſo as it be done on the Day of the 1 ſitting the e or 
der in Favour of the Bail. afterwards at a Judge's Chamber; but though the Court doth receive ſuch Ren- 
ders in Favour of the Bail, yet *tis de mera gratia, and not de jure, and therefore 

the Bail cannot plead ſuch Kender to a Sci. fa. brought againſt them. 


But 


Bail. 


— 


| | | „ 
. : . . 4 | | $5 he Bail may plead 
But in a Scire facias againſt the Bail, they may plead the Death of the Prin- Wbere t P. 
cipal before the Return of the Capias; for they had Time till then to render him ee 


| 1 
but not afterwards, for by the Return of Non eſt inventus, the Recogniſance is for- 57 


feited. 
King verſus Sharp. Hill. 7 Will. z. B. R. 


| | 3 10 
re facias againſt the Bail, who plead, that the Principal died before the Re- 5 Mod. = Bail pleaded, 
turn of the C22zas, c. and upon a ſpecial Demurrer, this Plea was adjudged that the Principal died 
n; for it ſhould be, that he died before the Return of any Capias, that it ma before the Return of the 


7 I e1 n P14 3 for if he Was, the Re- pa ut \- = — f _ 


Now the Reaſon why the Death of the Principal before any Capias ſued out, Be 
is a good Plea, is, Becauſe the Principal had Election either to pay the Money, 
or to render his Body to Priſon, and the laſt is become impoſſible by the Act 
of God. | | | | 


But the Bail in a Writ of Error cannot render the Principal in Diſcharge of ( 12a) 
themſelves, becauſe they are bound, that he ſhall proſecute his Writ of Error 
with Effect, or pay the Money, if Judgment be affirmed. 


Groſvenor verſus Same. Hill. 2 Will. 3. B. R. 


3 ; | (13) 
F the Sheriff take inſuſſicient Bail, no Action lies againſt him; but if he Mod. Caſes, 122. No 
| hath not the Defendant forthcoming to appear and anſwer the Plaintiff, he 3492 lies againſt the 


Sheriff for taking inſuffi- 


may be amerced, but not after the Plaintiff hath accepted an Aſſigument of the tient Bail. 


Bail-Bond. | | 
Page verſus Price. 


F ; 2 | 14 ) 
Here an Executor is ſued in the Detinet, as he muſt upon the Contracts where A Ei 


; . cutor ſhall 
of his Teſtator, he ſhal] not put in Special Bail; but he muſt, if he put in Special Bail, where 
is ſued on his own Bond or Contract. not. | 
Nota, All Crimes were bailable at Common Law, for Carcer eſt mala manſio, (15) 


that Place being Surety for none but ſuch who could find no other, and they were 

bailable by the * Sheriff or Bailiffs of Franchiſes, and ſometimes by Writs ; as P. 58 
that De odio & atia Homine Replegiando, or the Writ De Manucaptione, and ſome- 

times Ex officio, and in all Caſes by B. R. upon a Habeas Corpus; but Homicide 

was by Statute excepted out of the Power of the Sheriff, ſo that he could not 

Bail in that Caſe, without the Writ De adio & atia, and that was founded upon 

at Inquiſition, by which it was found, that the Party was indicted out of Malice. 


But in Caſes of Murder, Manſlaughter, Felony, &c. the Party is not bailable "$403 
per Statute Weſtm. 1. cap. 15. eſpecially where there is any Preſumption of 
Guilt (i. e.) he is not bailable by the Juſtices of Peace, for they are within 


this Statute ; but they are bailable in B. R. at Diſcretion, for the Statute doth 
not extend to that Court. 8 


Anonymous. Trin. 11 Will. 3. B. R. 1 Salk. 104. pl. 7 r 


( 17.) 
Perſon was committed for Murder, and he moved to be bailed. Two Murder not bailable, 
Judges were of Opinion that he might, becauſe the Evidence did nor 
prove him guilty ; but Holt Ch. Juſt. and Gould, Juſt. were againſt it, for that 
tte Evidence did affect him, and to allow him this Favour would diſcourage 
"viccutions ; and they would not give any Opinion of the Evidence, for as 1 
2 | | ee might 


* ö * 7 tales ” TEES '7 Ns 
— — 4 e ee 7 aaa tata Poe 5 — bY — i 2 — 9 — f 
5 8 55 - 1 | x 3 3 . ; | | A 
might prejudite the Priſoner on the one Side, ſo it might the Proſecutor on 
0 | the other Side. | | 


* 
1 


Anonymous. Paſch. 7 Will. JT: 
138) | 3 | 333 
One in 5 * PER Holt, Ch. Juſt. one in Execution upon a Judgment for Uſury; brought 
Uſury, not bailable. a Writ of Error in B. R. and moved to be bailed; but it was denied. 
| though there was an apparent Error in the Record, and though it was for. 
merly the Practice to bail in ſuch Caſe ; for per Curiam, we ought not to cn- 
large a Priſoner in Execution; but tis otherwiſe upon an Audita Querela. 


” > . 
a oo. C2 — 1 * 
* * * — 4 


” 


* y | | — , 2 . 20 
IE.” E 
995 Feltham verſus Cudworth: Paſch. 12 Will. 3. B. R. Rot. gy, 
Far. 10. n Cre facjas on a Judgment, the Defendant pleaded a Compoſition for 2 5. in 
. made by Virtue of the the Pound: Ja quod it be paid within five Years after the major Part of 


Statute againſt Bankrupts, his Creditors in Number and Value ſhall ſubſcribe the ſaid Compoſition ; and 
muſt be final. after the Defendant ſhould be diſcharged from Impriſonment; and upon a De- 


murret to this Plea, Holt Ch. Juſt. was of Opinion, that a Compoſition hy Vir- 


tue of the Statute' muft be final, and ſach as will bind the Defendant, and 
* from which he cannot vary, that thoſe Words ita quod, in Things executory 
(as in this Cafe) make a Condition precedent z but in Eſtates executed, they 
make a Condition ſubſequent, and fo is Littleton to be underſtood, that the pay- 
ment of 25. per Pound, being a Condition precedent to this Agreement, and 
wholly in the Power and Will of the Defendant till 'tis paid; *ris therefore no 
complete Agreement, and conſequently not within the Statute ; and this Cale is 
the ſtronger againſt the Defendant, becauſe it doth not appear by. his Plea, 
that he was in Priſon, ſo that this Condition precedent may be impoſſible to be 
performed, and conſequently the Agreement can never ariſe ; *tis true, it 
might have been otherwiſe if the 2 5. in the Pound had been agreed to be paid 
within the five Years, in the Nature of a Defeaſance to the Agreement, for this 
Statute operates as a Defeaſance. 5 1 


Huſſey verſus Fidell. Hill. 12 Will. 3. B. R. 


Sale of 4 by a Bank- A Djudged that a Sale of Goods by a Bankrupt, after an Act of Bankruptcy, 
rupt after an Act of Bank- A is not merely void; the Contract is good between the Parties, but it may 
ruptey, void. be avoided or not avoided by the Commiſſioners and Aſſignees at Pleaſure ; 

| therefore they may either bring Trover for the Goods, as ſuppoſing * the Con- 


oo tract to be void, or may bring Debt or Aſumpfit for the Value, which affirms 


the Contract. 
| Ellis verſus Ollave, Trin. 11 Will. 3. B. R. 


25 ( 3 ) 5 8 . ; | . - a 0 0 a | 
Compoſition made with F Na Cafe between the ſaid Parties, an Objection was made to the Compo 


the Parties ſigning, binds F ſition, for that the Agreement appeared to be only to, for, and ith thee 
. Creditors who were Parties, and had ſigned the Compoſition ; but this Objection 
was diſſallowed, becauſe the Statute makes this an Agreement for the reſt. 


Dyſon werſus Glover. Trin. 11 Will. 3. 


42 N HE Defendant ſetting forth and reciting the Statute in his Plea, alledged 
Fr it thus, (viz.) Quod Dover vad & pro duobus, c. realium creail 1 0 as 
cere agreamentum, Qc. cum aliquibus crtditorum ſuorum; & per 2 ur iam, * 6 b 1 
a private == and ſet forth as Nonſenſe and the Defendant having not £ 11 1 


ſenſe. . 


n 
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Bargain and Sale. 


0 


himſelf within it, tis ill; for he hath compounded as a Debtor, and not as 3 
Creditor: So the Plaintiff had Judgment. | | | 


The Cuſtom of a Manor was, that where a Copybolder died ſeiſed in Fee, his Cro. Car. 65. . 451; 
Wife ſhould have the third Part of his Lands for her Dower for Life, and thir- Copyhold Eſtate bound by 
teen Years after, which Cuſtom was confirmed by A& of Parliament, after- = Sale of the Commiſ- 

"wards the Husband Copybolder became 4 Bantrutt, and the Commiſſioners ſold ke 
his Eſtate to his Creditors z then the Huſband died, and after his Death 
the Vendees were admitted, and the Wife claimed Dower, alledging, that 
her Huſband died ſeiſed; and the rather, becauſe the Vendees were not 
admitted till after his Death: Sed per Curiam, the Eſtate of the Huſband was 
bound by the Sale of the Commiſſioners, and the Bargainee was veſted of the 
Eſtate, though he could not enter to take the Profits, till Admittance and 
Compoſition with the Lord for a Fine; but if it ſhould be otherwiſe, yet when 


once the Bargainee was admitted by the Lord, ſuch Admittance ſhall have Rela- 
tion, and diveſt the whole Eſtate ab initio, | 


A Man became a Bankrupt 12 Feb. and afterwards, but before any Commiſ. : Ero. 25. Sale of Goods 


| . k : by a Bankrupt, but before 
fion taken out, he made over his Goods to . R. who was one of his Creditors, = CES taken out, 
in Satisfaction of his Debt; afterwards the Commiſſioners ſold theſe - Goods void. 


to other Creditors, who brought an Action of Trover againſt /. R. & per 
* Curiam, the Sale made to him by the Bankrupt is void by the Statute, for it * P. 61 
would be abſurd, that he ſhould be credited to diſpoſe and diſtribute his Goods, 

who is diſcredited by his Bankruptcy. | | . 


Anonymous. Paſch. 7 Will. 3. i 771 
3 | | 8 | | N | 8 "OP 7 * 
FT\W O joint Traders, one of them became a Bankrupt : Per Holt Ch. Juſt. bee 1 A. 
the Commiſſioners cannot meddle with the Intereſt of the other, for tis not eee = bis 
by the Bankruptcy of his Companio monary Rat 
| affected 7 0 Ptcy | Panion. | Companion, 
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Bargain and Sale. 


FE MPTIO& Venditio is an Agreement for the Seller to part with a Thing for . 
Money given to him by the Buyer, for if it be of one Thing for another in | 
pecie, tis not a Bargain and Sale, but an Exchange, which was the original 


Way of Buying before Money was invented. 


In emptione & venditione, we are to conſider not only what is the expreſs Agree- 
ment of the Parties, but likewiſe what is implied jure naturali & poſitivo. 


And firſt *tis implied, that the Seller ſhall deliver the Thing ſold, and that (3) 
he ſhall keep it ſafe till 'tis delivered, which he is bound to do with the ſame 
Care as if it was a Thing lent to him; for the Seller had, or is preſumed to 
have, a Benefit by the Sale; but this Care of keeping is only for a reaſonable 


Time, for after a faulty Neglect of the Buyer, if the Thing is loſt, the Seller is 
not liable, unleſs it was loſt dolo malo. 
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Where no Place, or Time of Delivery, or Payment is appointed, *tis always (4) 
implied, that the Delivery be made immediately, and Payment upon the De- | 
livery, unleſs tis inconſiſtent with the Nature of the Thing to be delivered, 8 


Now by a bare Agreement the Bargain may be ſo far perfected, without 1 
any Delivery or Payment of Money, that the Parties may have an Action on 3 P. 62 
the on for Non-performance of the Agreement, but no Property veſts till there 
is a De 


A ivery ; and therefore if a ſecond Buyer gets a Delivery, he has the better 
itle. | | 
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Baron and Feme. 3 wt 


——— 


(6) As to Bargain and Sale * the Statute, it has been held, that if Man 
roy e agg plead a Bargain and Sale of a Rent, and ſet forth no Conſideration, 5 f = 
_ without an Attorn- Caſe he mult ſhew an Attornment, for then it enures as a Grant at Common 3 
3 which cannot be without an Attornment; but if a Conſideration is ex reſſag? 
5 tis otherwiſe, becauſe then *tis a Conveyance by the Statute, to which th A 
tornment 1s not neceſſary, but then he muſt plead it to be inrolled, and in h 4 
Court, that the Defendant may be able to find it, * 
3 Cro. 1 . 213, And as to that Matter, to plead a Bargain and Sale of a Reverſion b 
| Deed Debito modo irrotulat” in Cancellaria, is not good after a Verdict; for » J 
conſtat, whether it be an Enrollment at Common Law, or by the Statute. 2 


(8) But if *tis ſaid per Indenturam ſecundum formam Statuti debito modo irrotylay in 


Cancellaria, 'tis good for debito modo implies all, vix. a Conſideration, and within 
fix Months, | | 


74 — yy _ ; F 


Baron and Feme, See Executor 2. 


Maddox verſus Winne. Paſch. 12 Will. 3. B. R. 


te) USBAND and Wife were ſued, and afterwards in the Pleadings it was 
Where they are but as one | ſaid Venerunt partes predifr per Attornatos ſuos predit?, this was held 
Perſon in Law. naught upon a Writ of Error, becauſe they are but one Perſon in Law. 


* Woodier verſus Greſham. Mich. 9 Will. 3. 


* ; , 3 
8 | CIRE facias was brought by Huſband and Wife, upon a Judgment obtained 
(2) ; by the Wife dum ſola, upon which Scire facias there was an Award of Execution, 

A 2 * 2 mw and then the Wife died, and the Huſband brought a new Sci. fa. Fc. and af- 
— oy "1 ego terwards, upon a Writ of Error brought, the Queſtion was, Whether what 
had dum ſola, and an was recovered upon this Judgment ſhould go to the Huſband, or to the Ad- 
Award of Execution, and miniſtrator of the Wife ? It was inſiſted for the Adminiſtrator, that the Award 
_y Wife _ © of Execution upon the firſt Scire facias, did not veſt any Right in the Huſband, 
oY the becauſe the Execution muſt ſtill be on the Judgment obtained by the Wife. 
* Mich. 3, Jac. 2. B. R. But per Holt Ch. Juſt. this Caſe doth not differ from the Caſe of * Obrian and 
Rot. 192. 3 Mod. 186, Ram, which was Judgment againſt a Feme Sole, who afterwards married, and 
upon a Scire facias brought againſt Huſband and Wife, Execution was awarded 

againſt both; then the Wife died, and a Sci. fa. was brought againſt the Huſ- 

band alone, and he was adjudged to be chargeable, which proves, that the 

Award of Execution upon the firſt Scire facias, made a plain Alteration of the 

1 Caſe, for if that had not been done, the Huſband would not have been liable 
upon the Judgment had againſt his Wife; ſo here, in the Principal Caſe, by 
the Award of Execution upon the firſt Scire facias, a Right is attached in the 
Huſband, which ſhall ſurvive to him after the Death of his Wife, -and that he 


might charge another in the ſame Manner as he might be charged himſelf. 


Buckly & Ux' verſus Collier. Mich. 4. Will. 3. B. R. 


(3.3 T USBAND and Wife brought an Action on the Caſe, in which they de- 
Where the Wife ought [ clared, that the Defendant being indebted to them for Periwig Work done 


* | e <p _ by the Wife, at the Inſtance and Requeſt of the Defendant ; he promiſed to 
Promifs was made to her. Pay, Cc. and upon 4 Demurrer to this Declaration, it was adjudged ill, becauſe 


the Duty belongs to the Huſband, and ſhall ſurvive to his Executors if 1 
2 - there- 


ge 


Baron and Feme. 


' herefore ſhe ought not to be joined in this Action with the Huſband, unleſs an 
* exptels Pant, had been made to her.to pay the Money. boy 


* 2 Cro. 77, 205. 
2 Wilſon 414. See a great Caſe on this Subject. 


* Machell & U verſus Garrett. Mich. 11 Will. . 15 ; 
ASE, Sc. by Huſband and Wife, for a Cauſe ariſing to the Wife before a a 
Marriage, c. The Defendant pleaded, that the Plaintiffs Nunguam fue- Where eee . 
runt legitime matrimonio copulati. The Plaintiffs replied, that they were married e Phe 4 copulati, 
at ſuch a Time and Place, and upon a Demurrer to this Replication, the Plains. * 
tis had Judgment; for per Curiam, in perſohal Actions (as this was) it was 
Right to lay the Matter upon the Fact of the Marriage, to make it iſſuable and 
triable by a Jury, and not upon the Right of the Marriage 


F / „as the Defendant had 
done in his Plea, and as it ought to be done in Appeals and real Actions. 


Hutton verſus Manſell. Paſch, 3 Anne. 


ASE by Feme Sole, in which ſhe declared, quod cum ſhe agreed and pro- | 
miſed to marry the Detendant, he in Con/ideratione inde, promiſed to marry 3 Lev. 65. 
her, and at the Trial the Promiſe of the Man was proved. E: per Holt 
Ch Juſt. there is no Neceſſity of proving an actual Promiſe on the Woman's 
Part ; for *tis ſufficient Evidence to ſhew, that ſhe countenanced the Promiſe 
and carried herſelf ſo as one who approved and conſented to it. CE 


($9 


Adjudged, That where Baron and Feme mortgage the Lands of the Wife. Hob. 3. Roll. 3 
and ſhe dies, the Equity of Redemption ſhall ſurvive to the Huſband, and not Where Huſband and Wife 
to the Adminiſtrator of the Wife; but if he die, the Wife ſhall ha 


ve the Benefit Mortgage her Lands, _ 
of Redemption, and not the Executor of the Huſband. | ur ſhe die, the Huſband all 


redeem; | 
Powell ver/us Maine, 


M. entered into a Bond to a Feme Sole, conditioned to pay ſo much Mone (73 


on a Day certain, and afterwards ſhe married the Plaintiff, who brought = 3 Lev. 403. Where he a- 


Action of Debt on this Bond. The Defendant demanded Oyer of the Bond and . 1 mn | 


Condition, which was to pay ſo much Money to the Wife, and then he demurred 
to the Declaration. Sed per Curiam, Judgment was given for the Plaintiff. 


* Withers wer/us Kelſey, + 3 

| | „„ 
Woman had a Portion deviſed to her, and the J 1 (ES 

h d ] f d N 7 Fxyment ther eof was 1 Ch. Rep. 189. 1 Wil- 
charged on certain Lands, afterwards upon her Marriage with T. S. he ſet- ſon 168, 169. Lands were 
ted a Jointure on her, and died, before he received the Portion, having made a charged to pay a Woman's 
Will and appointed an Executor. Adjudged, That the Executor ſhall have Portion, ſlie married and 
this Money, becauſe *tis not in Nature of a Choſe in Action, but in Nature of the Huſband died before 
a Rent, for *tis charged on Lands, and *tis given the 


1 , an : Huſband by the Intermar. he received it; the Exe- 
nage; and for that Reaſon it ſhall go to his 


| | cutor of the Huſband ſhall 
op Executor, and not to his Wife ſur: have it. | 
V.ving him. | BYE? 


, 


Thompſon verſus Woods; 


EBT upon Bond conditioned to leave his Wife 80 J. at his Death in Caſe 3 Lev. r 


cm — ſhould ſurvive, ſo that ſhe might receive and take it to her own Uſe ; a Debt on a Bond to leave 
we ulband died, and in an Action of Debt brought againſt his Adminiſtrator, his Wife ſo much, not 
Gabe de, that the Huſband made a Will, and his Wife Executrix, and left good. 
8 5 8 the Value of 100 J. and upwards, and deviſed, that ſhe pay herſelf the © 

55 and upon a Demurrer to this Plea, it was adjudged ill; becauſe the 

and at his Death might owe Money ori Judgments and Statutes, and ſo ſhe 


might 


—— + 
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Promiſe to pay the Huſ- 


good. ſo that his Daughter might be a Lady, he would give her 2000 J. Afterwards 


kt 


** 


might not be able to pay herſelf, and his Eſtate might be ſo incumbered, that it 
would be better for her to renounce the Executorſnip. N | 


RNRands verſus Tripp. 


( to) 1 Plaintiff being a Tradeſman in London, and having married the De. 
band ſo much when his fendant's Daughter, with whom he had 400 J. Portion; the Defendant 
Wife ſhould be a Lady! ſpoke merrily in Company, that as ſoon as his Son in Law ſhould be Knighted, 


the Plaintiff, without acquainting the Defendant with it, procured himſelf to be 
 Knighted, and then brought ay Action upon this Promile, and the Jury oave 
1500 J. Damages, which the Chief Juſtice thought a very hard Verdict, becauſe 
the Words were ſpoken merrily, intending only to pay the Money, when the 
Plaintiff by his Trade (which was a Tobacconiſt) ſhould get an Eſtate to qualify 


— 


him for Knighthood, and therefore a new Trial was granted. 
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P. 66 „„a ard 
See 1 Burn Juſt. Tit. | Baſtard. 
Baftard. ; 


Maſters ver/us Child. Hill 10 Will. 3. B. R. 
Baſtard is AR ** the 3 ULE D, that the Birth of a Baſtard Child prima facie ſettles it in the Place 
place where born, unleſs where it was born; but if a Woman big with Child of a Baſtard, and ſettled 
by Fraud ſhe was deliver- in one Pariſh, is perſuaded to go into another, and there to be delivered, this 
ed there. Fraud will make the Pariſh chargeable where the Mother was ſettled, though the 
| Child was not born there: But if a Woman with Child of a Baſtard come ac. 
cidentally into one Pariſh, and is perſuaded by ſome of the Pariſhioners to 20 
into another Pariſh, which ſhe doth, and there 1s delivered, this ſhall not Charge 

that Pariſh which perſuaded her. | 


The Queen verſus Chafin. Paſch. 1 Anne B. R. 2 Id, Raym, 


Bos, Oo. Co 
Order at 2 reputed N Order of Seſſions was made upon an Appeal, for maintaining a Baſtard- 
Father ſhould give Secu- Child, which Order was quaſhed ; and thereupon it was moved, that the 
rity to perform the Order, reputed Father might be bound in B. R. to appear below; and per Curiam, if 
quaſhed, the Original Order made by the Juſtices 1s below, we will oblige him to g9 


down again, but if it is here, we cannot; and it appearing, that the Original 
Order was in B. R. and by Conſequence, that the Juſtices could have no 
Authority below, the Court was moved, that the reputed Father might give 
Security to perform; but that was oppoſed, becauſe the Courſe is to pray, 
that the Order might be confirmed, and then there is Occaſion for giving Se- 
curity, becauſe, if the Order thus confirmed is not obeyed, the other Side may 
have the Proceſs of this Court againſt the reputed Father, or he may be bound 
to appear at the Seſſions ; afterwards this Order was quaſhed as to Part, and 
confirmed as to the Reſidue ; the Part for which it was quaſhed was, that the 
reputed Father ſhould give Security to perform the Order, which, per Curiam, 1s 
naught. 5 


03) A Baſtard is Terminus a quo, he is the firſt'of his Family, for he hath no Re- 
lation of which the Law takes any Notice, but ,this muſt be underſtood as 10 
civil Purpoſes, for there is a Relation as to moral Purpoſes, therefore he cannot 
marry his own Mother or Baſtard Siſter, 


Bill 


* 1 — 


* 


Bill of Exteptions. See Evidence 10. 


— 


— 


a . rc * 
— 


a 
1 


Bills of Exchange. See Executor 10. Infant 12. 


gee Mr. Cunningham's excellent Treatiſe on Bills of Exchange, and Promiſſory Notes per totum. 


Nicholſon verſus Seldnith. Paſch. 9 Will. 3. C. B. 1 Ld. Raym. 180. 
8. C. named Nicholſon v. Sedgwick. 


ULE D, that where a Bill is drawn payable to W. R. or Bearer, an (1) : 
mult ſue in the Name of him to N was made payable, and 2 js 2 > * — 

own Name; for if the Bearer was allowed to ſue in his own Name, then a Stranger, Bearer, and to him © 

who by Accident may find the Note, if loſt, might recover: But if ' tis made Order. 

payable to W. R. or Order, there an Aſſignee may ſue in his own Name, becauſe 

the Order muſt be made by Indorſement, or the like, to ſhew the Drawer's Conſent. 
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Jordan verſus Barloe. Paſch. 12 Will. . 
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7) ULED, chat where a Bill is drawn payable to . R. or Order, *tis within the 


DS. ht 
Cuſtom of Merchants, and ſuch a Bill may be negociated and aſſigned by ee Cuſ⸗ 
Cuſtom, and the Contract of the Parties, and an Action may be grounded on it, tom of Merchants. 


though * tis no Specialty; but if tis made payable to /. R. or + Bearer, *tis not P. 68 

within the Cuſtom of Merchants, and therefore, when, upon ſuch a Bill, the + Poſtea 5. | | 
- Plaintiff declared, that the Defendant being a Merchant, had drawn a Bill ac- | 

cording to the Cuſtom of Merchants, but had not paid the Money ; this Declara- 

tion was held ill; and all this was reſolved in * Hodges and Steward's Caſe. 


By i eg Def ni eee, el _ 2 * 
— 2 Pd - 2 — 
— oe — X —— _ 


* 1 Salk. 125. Poſtea 5. 
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Williams verſus Feild. 5 Will. 3. B. R. 


ULED, that 3 a Bill is drawn payable to . R. or Order a ET TOR 

Mya 6. . K. nd h 

indorſes it to B. who indorſes it to C. and he indorſes it to D. the laſt bs Fo 6 
dorſee may bring an Action againſt any of the Indorſers, becauſe every In- zgainſt any of the Indor- 
dorſement is a new Bill, and implies a Warranty by the Indorſer, that the Money lers. | 
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ſhall be paid. 
Clerke verſus Mundall. 3 Will. 3. apud Guildhall, coram Holt Ch. 
a 5 | MM | | Tuff o f 
n | R. having a Bill hange, 3 | . | ſh 
W. Bill es. Ei born mp L . 1 * 3 we When a pil adorſe and 
| | . . . ot WI in- 
d 5 go 4. umpfit pleaded, at the Trial he gave Evidence this Bill of 5 guiſh I ans Das by 
4 yy ed to the Plaintiff, and that it had been fo long in his Hands after it became | 
. | = and payable, and therefore. he accounted it as Money paid : But per Holt | 
= Juſt. a Bill, without Payment of the Money, ſhall never go in Satisfaction 


of a precedent Debt or Contract; if *tis.not Part of the Contract, that it ſho 

a precedent 0 ; | , that 1 
p in Satisfaction; as if A. ſells Goods to B. and *tis agreed between 3 
a „mall have a Bill of Exchange in Satisfaction for the Goods, in ſuch Caſe B. 
is diſcharged, though the Money ſhould never be paid, becauſe the Bill itſelf 
was Payment; but otherwiſe a Bill ſhall never extinguiſh a precedent Contract 


or Debt; *tis true, if Part of a Bill of Exchange is paid, it ſhall : 
charge of ſo much of the old Deb. N 


vor. III. 5 6 ＋ 


Hodges 


Bills of Exceptions. 


— 


Hodges verſus Steward. Paſch. 5 Will. 3. B. R. 1 Ld. Raym. 181 


1 
1 Salk, 125. The Plain- 
tiff declared on a Cuſtom 
for the Bearer, to bring an 


this Caſe cited. 


HIS Caſe is reported in 1 Salk. to which may be added, that this 


an Action on the Caſe brought upon an Inland Bill of Exchange, in which 


Action, if the Defendant the Plaintiff declared upon a ſpecial Cuſtom in London for the Bearer, to bring th 
demurs and doth not tra- Action, Sc. and upon a Demurrer to the Declaration, beſides the other Points 


verſe the Cuſtom, Juds- 
ment ſhall be againſt him. 


ns of 69 


| CE 
Mod. Caſes 80. Caſe 
againſt the Drawer of an 
Inland Bill good, without 
a Proteſt. 
*g& 10 Will. 3. cap. 17. 
— 


70 


of Exchange is no Spe- 
cialty, therefore it 


adjudged in this Caſe it was held, that the“ Defendant having demurred, with. 


out traverſing the Cuſtom, he had thereby confeſſed there was ſuch a Cuſtom. 


though in Truth there was not, and tor that Reaſon the Plaintiff had Judgment; 


for though the Court takes Notice of the Law of Merchants, as Part of the Law 
of England, yet they cannot take Notice of the Cuſtoms of particular Places: 
and this Cuſtom, as ſet forth in the Declaration, being ſufficient to maintain the 


Action, and the Defendant confeſſing it by his Demurrer, he hath given Judg- 
8 


ment againſt himſelf. 


Brough verſus Parkins. Mich. 2 Annæ, B. R. 2 Ld. Raym. 992 
| S, ©; 1 BK, 131. 5 


ASE upon an Inland Bill of Exchange brought in the C. B. againſt the 

Drawer, and Judgment for the Plaintiff by Ni dicit; and now upon a 
Writ of Error in B. R. it was argued for the Plaintiff in Error, that the De- 
claration was ill, becauſe it did not appear therein that the Bill was proteſted : 
and ſince the late * Statute, no Action can be brought againſt the Drawer, A 
leſs a Proteſt is made as directed by that Statute, and this ought to be ſet forth 
in the Declaration, becauſe at Common Law the Party had no Remedy againſt 
the- Drawer, except Notice was given to him of Non-payment of the Money by 
him on whom the Bill was drawn; ſo that now .a Proteſt is neceſſary, or ts 
not; if *tis neceſſary, it ought to be ſet forth in the Declaration; if *tis 
not neceſſary, then the Party had the ſame Remedy before the Statute that 
he hath now, ſo that the Statute is of no Effect; on the contrary it was 


argued for the Plaintiff in the Action, that it doth not appear that the 


Bill was underwritten; for if it was not, then *tis not within the Statute, 
and a Proteſt cannot be made without it; for in Caſes of Inland Bills, a Pro. 
zeſt was not neceſſary at Common Law, as *tis in Foreign Bills, but admit- 
ting a Proteſt in this Caſe is required by the Statute, yet it ought not to be ſet 
forth in the Declaration, but *tis to be conſidered at the Trial; for if the Drawer 
had any Damage by the not proteſting it, and if ſuch Damage amounts to the 
Value of the Bill, 'tis a total Diſcharge to him, if leſs, *tis a Diſcharge for fo 
much : Holt Ch. Juſt. The Plaintiff muſt give convenient Notice to the Drawer 


of Non-payment of the Money in Caſes of Inland as well as of Foreign Bills of 


Exchange, for if the Drawer receives any Prejudice by the Plaintiff*s Delay, he 
ſhall not recover; a Proteſt on a Foreign Bill is Part of its Conſtitution, but on 
Inland Bills it was not neceſſary before this Statute, at Common Law; and the 
Statute doth not take away the Plaintiffs Action for Want of a Proteſt, or make 
it a Bar to his Action, but only deprives him of that Intereſt, or thoſe Damages 
for not making a Proteſt, as he might have, if * he had made one; or to give the 
Drawer a Remedy againſt him by Way of Action for Coſts and Damages, in not 
making a Proteſt, quod Powell Juſt. conceſſit, and that ſince the Statute a Proteſt 


was never {et forth in the Declaration. 


Yeoman verſus Bradſhaw, 


Debtor is, and not where the Bill is, tor 'tis in Law no Specialty; for if an 


mall be Executor pays Debts upon ſimple Contracts, or ſuffers Judgment to pals againſt 


Bona notabilia where the him upon Actions on ſuch Contracts, yet he may plead ſuch Payment or Judg- 


Debtor is, and not where 


the Bill 1s. 


ment in Bar to an Action on a Bill of Exchange, and ſuch Bill is like an Award 


4 


PER Holt Ch. Juft. a Bill of Exchange ſhall be Bona netabilia where the 


2 
Poſtea, Executor 10. Bill 


„„ GE Es, Ko 


Biſhop. 
n Writing, which is no Chattel where the Award it ſelf lies, and in Pleading ſuch 0 
Award or a Bill of Exchange, tis never ſaid hic in Curia prolat, which ſhews 
they are no Specialties, and ſo it was wi rm. pk though it was objected, that the 
Paper on which it was written was Evidence that it was a Debt, and that Trover 
and Converſion would lie for it, and conſequently it muſt be Goods and Chattels, 
and therefore ought to be conſidered as Bona notabilia, where the Bill or 
Award Was. | 


| Anonymous. Paſch. 2 Anne. B. R. 


A Bill of Exchange was drawn on V. R. for 40 J. payable to O. V. or Order; Action A4 1 Accep- 


\ V. R. accepts the Bill, and afterwards O. V. the Drawer indorſes Part ter, where brought for 
of it to the Plaintiff, who brought an Action againſt the Acceptor; adjud Apo \gy the Money, not 
that it would not lie, becauſe, by his accepting the Bill, he made himſelf liable 8d. 
only to one Action for the Whole, and not to ſeveral Actions for Part of the 
Money. | 


/ 


Anonymous. Mich. 10 Will. z. 


Bill of Exchange being made payable to V. R. or Order, W. R. indorſes Action 45 lie a- 
it, B. the Indorſee cannot ſue W. R. unleſs he attempt to find out the gainſt the Indorſer, with- 
firſt Drawer, or to demand it of him, for the Indorſer is but a Warrantee that 2** ſetting forth an At- 


| . 
the Drawer ſhould pay, and therefore liable only upon his Default: Per Holt 1 8 3 N 


Chief Juſtice, at Guildhall, and ſuch Attempt muſt be ſet forth in the De- the Money of him. 
claration. 


Anonymous. Mich. 16 Will. 3. at Guild hall. 1 
| | h | 2 (10) * 
A Bank Bill, payable to /. R. or Bearer, was given to W. W. who loſt it, Bill payable to Bearer 
and it was found by a Stranger, who aſſigned it to C. upon a Valuable loft and found by a- 


. 1 ; | St „ wh ined 5 
Conſideration ;. afterwards C. got a new Bill in his own Name. Et per Holt, 5 eo 3 
Ch. Juſt. /. R. may have Trover againſt the Finder, for he had no Title, lies againſt the Finder, 


though a Payment to him had indemnified the Bank ; but not againſt C. becauſe 
of the Conſideration, which, by Courſe of Trade; creates a Property in the 
Aſſignee or Bearer. N | | 


i. 


_ Biinop. 


A LIL Biſhopricks in England were anciently Donative by the King; and 
A there was good Reaſon for it, for he endowed them with Lands and Re- 
venues, and Baronies, and therefore it was reaſonable he ſhould be the Patron; 
The Ceremony then in Uſe, was Inveſtiture per Annulum & Baculum ; the one 
vas a Symbolical Repreſentation of the Biſhops Spiritual Marriage with the 
Church, the other of his Paſtoral Care and Charge over the Flock of Chrilt; 


But after many Conteſts between the Kings of England, and the Popes, it was. The n 
* agreed, in the Reign of King Jobn, That the King ſhould permit a free Elec- of this Agreement is in 
ton by the Chapter, but founded on his Conge d*e/lire (i. e.) a Licence to give Mat. Paris and in Ead- 
them Leave to chooſe a Biſhop upon any Vacancy, and that the new elected mers. 
Biſhop ſhould not have his Temporalties, till he ſwore Allegiance to the King; 

ut that Confirmation and Conſecration ſhould be in the Power of the 
[Pe rid which Means he gained, in Effect, the Diſpoſal of the Biſhopricks in 

land. | 


| 5 3 
And thus it continued till the“ 25th Year of the Reign of H. 8. in which 5 H. 8. cap. 


Year the Papal Juriſdiction was taken away by Statute. _ Af 
| | ter- 


q i M 
C2 
M 


Biſnop. 


. Afterwards by the Statute 1 Ed. 6. All Biſhopricks were made Don: 
x Ed. 6. cap. Jones 160. formerly they were; but by a Statute made 8 Ez, the Statute 25 H. Pn, Ky 
* ſtored, and Biſhopricks in England were again made Elective by the fac 
AED eſlire; but in ſreland they are Donative by Letters Patent at this Day. Sf 


The Manner of making a Biſhop, as well in Caſe of Tranſlation as new Cre 

(s) tion, is thus; £3 2 | | . 
When the See is Vacant, the Dean and Chapter certify it to the Kin g in Chan 

cery, and pray the King's Licence to elect a Biſhop ; thereupon the Kh 

rants his Conge deflire ſuch a Perſon naming him, and ſo they proceed to an 

lection; and when that is done, they certify it to the King, to the Archbiſho : 

and. to the Party elected, and then the King by his Letters Patents gives 11 

Royal Aſſent, and Commands the Archbiſhop to confirm and conſecrate him: 

whereupon the Archbiſhop examines the Election, and the Party, and then con. 


firms the Election, and conſecrates him. 


(6) This is the Manner of Proceeding in Creations, and it holds likewiſe in Caſes of 

„ | Tranſlations, excepting only, that the Perſon tranſlated is not conſecrated de now : 
„Jones 160. for a * Conſecration is like an Ordination (i. e.) *tis an indelible Character and 
. holds good for ever. 8 


(7) | _ Heretofore, when a Biſhop was to be tranſlated, there was no Election to the 
new See, for the Rule in the Canon Law is, Electus non poteſt eligi; and becauſe 

- # it was pretended, that the Biſhop was married to the firſt Church, which Marriage 
could not be diſſolved but by the Pope, therefore a Petition was made to him, whocon- 

ſenting to it, then, and not before, the Biſhop was tranſlated to his new See; and this 
was ſaid to be by Poſtulation, but rather it may beſaid to be by Uſurpation, for 'tis 
expreſsly againſt, the Statutes 16 R. 2. and 9 H. 4. cap. 8. and Tranſlations are 


[| Joes 160. ever by Election, and not by Poſtulation. : 
1 43 - When a Biſhop is tranſlated, the old See is not void by the Election to the new 
i | Jones 162. one, until the Election is confirmed by the Archbiſhop ; for though he is elected, 
. . yet the King may not conſent, or the Archbiſhop may not confirm, and tis not 
| reaſonable that the Biſhop ſhould loſe his old Preferment, till he hath gained a 
new one; and ſo *tis in Caſe of Creation, he is not completely Biſhop till Conk- 
cration. 
(9) For, as there are four Things to complete a Parſon (viz.) Preſentation, Ad- 


i + See Serjeant Wilſon's miſſion, Inſtitution and Induction, fo there are four Things analogically requiſite 
Argument, in the Caſe to complete the Biſhop ; the firſt is Election, and this reſembles the Preſentation; 


- OS Lin berg 1 © the next is Confirmation, which reſembles Aumiſſon; the next is Conſecration, 


and Dodderidge. 1 Roll. Rep. 328. 


Wilſon, 181. and this reſembles Inſtitution ; and the laſt is Iuſtallation of a Biſhop, or Intbroniza- 
| P. 3 tion of an Archbiſhop, which reſembles Induction. i 
| (wo) Originally the Archbiſhop was Biſhop over all England, as Auſton was, per Coke 


F | LT ED Biſhops did fit and had a Vote in Parliament in the Time of the Saxons, but it 
8 Seld. Tit. Honour 576. was not ratione Baroniæ but ex Privilegio perſonali, as they were Biſhops, for they 
: | were not Barons till the Norman Reign; for in the Reign of the Saxons, they were 
free from all Services and Payments, excepting only to Caſtles and Bridges; but 
William, called the Conqueror, deprived them of this Exemption, and inſtead 
thereof turned their Poſſeſſions into Baronies, and made them ſubject to the Te- 

nures and Duty of Knights Service. | 3 
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Cromwell verſus Dreſdale. Mich. 8 Will. 3. 


| P E R Holt Ch. Juſt. If the Delivery of the Bond was after the Date, the Where FA anat. muſt 
+ Plaintiff muſt declare generally of a Bond dated on ſuch a Day, but with a * on 1 OOF of 
primo d-!iberar” on ſuch a Day, for otherwiſe it ſnall be intended to be delivered e 

on the Day *tis dated. ren ap 5711 45 BIA 


- 
7 


* Henderſon verſus Foſtet, Hill. Will. 3. B. R. P. 74 


| | | | (2) 

INI an Action of Debt, the Plaintiff declared on a Bond ſolvend triginta & be talen a triginta hall 
ex tibras;, and upon Oyer of the-Bond it appeared, ſolvend' ſex triginta libras, ß, 
which is fix Times as much as the Plaintiff had declared for (viz.) 1801. and | 

for this Variance the Defe;.dant demurred to the Declaration, but it was held 

good; for /e rigint' ſhall be taken as one Word, like a Bond dated tres viginti 

dies, which was taken to be on the 23d Day, Sc. h 


Boughton verſus Shaw. Paſch. 5 Will. 3. 


| 5 
IE B T upon Bond conditioned, that whereas V. R. was arreſted at the Pond. Sin to the Plain- 

JD Sat of the Plaintiff, if therefore he the ſaid . R. er eee 
in Bail at the Return of the Writ, or furrender himſelf to tlie Serjeant, then the 

Bond ſhould be void. The Defendant pleaded the Statutes f H. 6. and that 

this Bond delivered to tlie Serjeant, and taken by him in the Name of the Plain- 

tiff, was for Eaſe and Favour; and upon a Demurrer to this Plea, per Curiam, a 

Bond given by the Party arreſted, to the Plaintiff himſelf, or by a Stranger, to 

the Plaintiff himſelf, for the Enlargement of the Party arreſted, is not within the _ 
Statute, but good. VH | 


\ 


Sh 3 | „ 
Three Joint Obligors, an Action was brought againſt two, they may plead in Allen 21, 42. Saund. 
Abatement, that another ſealed the Bond, who is {till alive, and not named; ſo 27 2 303. Sid. 
tis of a Recogniſance before a Mayor or Recorder, but they cannot crave Oyer ö 
and Demur for Variance, for perhaps all three did not ſeal, and fo the Court 
will intend; but 'tis otherwiſe of a Recogniſance before a Judge; for in a Scire 
Jacias, the Detendant may either plead it in Abatement, or crave Oyer and De- 


| mur tor Variance. Se, ON 


56 where tliere are three Joint Obligors, and one of them dies, the Plaintiff Sid. 238. 53 
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muit ſhew, that one is dead, for otherwiſe he cannot ſue the two Survivors, and 
7 the Executor of him who is dead. 2 
t Where a Bond is made to A. B. and C. conditioned, that . R. ſhall pay Vel. 177. 
1 201, to W. M. there all of them muſt join in the Suit, for they are but as an 
, Obligee; and if one of them ſhould die, the two Survivors muſt join in the Ac- 
uon, though they have no Intereſt in the Money. | OO | 
| e ; 7) 
_ *T'woſeal and deliver a Bond to V. R. and afterwards by Conſent of all Parties, 15 355 
Third is added, and he ſeals and delivers the Bond: adjudged this did not 75 
N make the Bond void, but that all three are now bound; but it had been otherwiſe | 


the third Man had bee nadded without theConſent of the Obligee. | 


Vol. III. 6 U | Debt 


— 


By-Laws. 


— 


5 


: Debt upon a Bond of 50 l. which upon Oyer appeared to be in ge ,; 
2 Lev. "66. ) libris; adjudged ill, becauſe of the Variance and Inſenfibility of the Wo 1. ginta 


Three were jointly and ſeverally bound, and an Action of Debt being b 

2 Lev. Ng | | againſt one of them alone, he craved Oyer of the Bond, and pleaded HR 
Seal of one of them was torn off; and upon a Demurrer this was adjudged a 
| good Plea, becauſe tis not the ſame Bond as it was at firſt, 


ES og Debt upon Bond, in which the Plaintiff declared, that the Defendant was 
1 Roll. Rep. 40. bound to him the Plaintiff V. R. in 30 l. upon Non eſt falium pleaded, the Jury 


found the Bond in hac verba, and that it was made to V. R. and that the Wordt 
nuper Vic. Oxen' were ſince interlined : Et per Curiam, the Interlineation miaht 
S 


* . 


Pe material, but it doth not appear to be ſo, for non conflat, whether it was to 
dim, or not, colore Officii, and therefore the Verdict is for the Plaintiff, but if in- 
ſtead of Nen eſt factum, the Defendant had craved Oyer, and demurred, then it had 
been againſt the Plaintiff for this Variance. e * 


Placket verſus Greſham. Mich. 9 Will. 3. 


err) „ FN this Caſe it was held, that where a Sheriff takes a Bond as a Reward for 

— 4 N hs a 1 doing a Thing, tis void, for it may be to warrant bim in the Breach of his 

=” NY Duty, but if tis to ſave him harmleſs in doing a Thing which 'tis his Duty to do, 
_ then*tis good, ö | | 
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„ e _ * By-Laws, 
| 4 45 J. 7 N all Corporations there is a ſpecial Clauſe, by which they have Por to 
N I make By-Laws, but ſuch enabling Clauſes are needleſs, becauſe they are in- 


cluded in the very act of incorporating, as a Power to ſue, purchaſe, or the like; 
for as the natural Body hath Reaſon to govern it ſelf, ſo Bodies incorporate muſt 
have Laws, which are in Nature of political Reaſon to govern themſelves. 


1 The Inhabitants of a Town or Pariſh may make By-Laws for repairing their 

Hob. 211. 5 Rep. 61. Church or Highways, and this without any Cuſtom or Preſcription ſo to do, becaule 

| ttheſe are Neceſſaries to which the Law hath made them Subject as they are 
| Pariſh; and therefore the Law enables them ro ſupply theſe Occaſions, as if they 
| | were incorporated ; but they eannot make a By-Law for regulating a Common, 

without a Cuſtom enabling them ſo to do, and ſuch Cuſtom muſt be pleaded. 


8 1 3) . But a By-Law in a Manor binds all the Tenants of that Manor, becauſe they 
PR OY are ſuppoſed to dwell there. 53 


(4) A By-Law that none ſhall exerciſe his Trade in ſuch a Vill, until firſt allowed 
1 Roll. Rep. 3. ſo to do by ſuch or ſuch Perſons, is not good, becauſe tis in the Power of theſe Per- 
ſeons to hinder him. 8 


I Roll Res. ; 2 But a By-Law in London not to uſe a Hot Preſs, under the Penalty of 50. 
; nor to make one under the Penalty of 10 J. is good, becauſe tis dangerous in 
reſpect of firing, and 'tis a Deceit to the Buyers. 3 

66) A By-Law under ſuch a Penalty, and whoſoever ſhall refuſe to pay it, to be 
committed, is naught, becauſe nullus liber homo impriſonetur niſi per legale judicium, 


and no Aſſent can change this Law z but if the By-Law had been, that the Pe- 
5 | alty ſhould be levied by Diſtreſs, an Action of Debt would have laid. 5 N. 
2 Vent. 183, 64. Clerk's Caſe, but not to be levied by Diſtreſs and Sale of Goods. 
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The Town of Boſton, by their Charter, claimed a Power to make By-Laws or (+3 
Orders, and to commit for not obeying * them; and this in a Quo Warranto was Jones 162, 
held to be ill, according to Clerk's Caſe, *F. 99 


All By-Laws muſt be ſubject to the Laws of the Realm, and ſubordinate to (8) 
them; therefore, if they are againſt the Laws and Statutes, they are void. Hob. 211. 5 Rep. 63, 


— 
— — 9 — as * * —_— 


Bꝛzidges. 


NH Es E are to be repaired by the County, unleſs the Locus in quo, Fc. 143 
is bound to repair it, and that may be by Toll or Tenure, but not by Pre- ; 
ſcription ; but if it lie Part in one County and Part in another, each County is re- 
ſpectively chargeable for ſo much of the Bridge as lies therein, and that may be 
by Tull, Tenure, or Preſcription, or unleſs ſome private Perſon is bound to repair 
it, and that may be by Tall or Tenure, but not by Preſcription. 


Indictment for not repairing a Bridge was adjudged naught, becauſe non conſtat "OR 
in what County it lies, and becauſe it did not ſet forth what Kind of Bridge, Stiles 109. Spiller's Caſe. 
(viz.) whether Foot, Horſe, or Cart Bridge, and becauſe it charged the Defendant 5 
ratione Manerii ſui, when it ſhould be ratione tenuræ Manerii ſui, ſo that it did 
not appear that he was Owner of the Manor. '0 


Information againſt the Inhabitants of the County of No/tingham, for not re- E 
pairing a Bridge over the Trent, two of the Inhabitants, in the Name of them- Lev. 112. 
ſelves and the reſt, pleaded, that 4. and B. Owners of Mhiteacre, ought to re- 
pair it ratione tenuræ, and traverſe, that the Inhabitants of the County have or 
ought to repair; the Attorney-General replied, that the Inhabitants, c. ought 
to repair it, and traverſed that A. and B. ought; they rejoin, that A. and B. 
ought to repair, and thereupon thay were at Iſſue; and at a Trial by a Middle- 
ſex Jury, the Defendants were found guilty upon the laſt Traverſe, quod nota. 


The Defendant, as Lord of a Manor, uſed to repair Lodden- Bridge, he aliened Jones 273. 
the Manor to ſeveral, (viz.) Part to A. and Part to B. and afterwards B. was 
indicted for not repairing this Bridge as he ought ratiene tenure, he pleaded, that 
4. and the other were Purchaſers with him of the ſameLands held of that Manor : | 
Sed per Curiam, we will compel you to repair this Bridge, becauſe 'tis a Thing P. 78 
of Neceſſity, and afterwards you may {eek for Contribution amongſt the reſt, for a 
the repairing ſhall not ſtay till you determine who ſhall be Contributors. 


—————_——. 
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Certioꝛari. 
The Queen verſus Dixon. Mich. 2 Annæ. B. R. 2 Ld. Raym. 971. 
8. C. 
T\HERE is a ſhort Note of this Caſe in 1 Salk, which ſee, the Caſe 161 
e e | „ r Salk. 180. Mod. Caſes 


NT. The Defendant was indicted for ſelling five Yards of Muſlin, affirming it 52. 


to be worth 5s. per Yard; whereas it was not worth 2s. 6 d. per Tard; upon — HE I 


Not guilty pleaded, the Defendant was found guilty, and afterwards brought a Conviction. 
Certiorart, and moved to quaſh this Indictment: Sed per Holt Ch. Juſt. This 
Certiorari was only to remove the Indictment and not. the Conviction; beſides, 
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by it to the Party. a 90 
e The Queen verſus Brown & al'. Mich. 12 Annæ, B. R. 
5 ILLIAM Brown, Francis Wood, and Leonard Feſbrook, were jointly in- 
\ Joint Indiment againſt ** dicted at the Seſſions; there was another Indictment againſt Brown alone, 


Certiorari. . 
125 | 33 Day in Court for the Defendant, as it ought to be upon the Return of 
a Certiorari, to remove an Indictment after Conviction, he ſhould have made Ule 
of tllis Certiorari, before Conviction, whereupon he now moved for à Certiorari 


to remove both the Indictment and Convi#ion, though a Writ of Ef ror miglit 
have been proper, yet the Court granted a Certiorari ſpecially giving a Day here 


3, another Indidment a- and another againſt Wood and FEofbrook, and one W. R. and a Certiorari was 
gainlt one of the 3, and awarded to remove all Indictments, Dude iidem Willielmus, Franciſcus & Leonar- 
another againlt a f the ;, : . 8 FIR 

and a Stranger, and a dus 1ndiftats ſunt, without laying,. vel eorum aliquis indictatus exiſtit: And ger Cu. 
Certiorarl Yo Wibkove l riam, none of thele Indictinents * are removed, but only that Joint Indiftment firſt 
Indictments againſt the mentioned againſt Browns and others, and the Juſtices, below may procecd on the 


Three, without ſaying, other without any Contempt. 
vel eorum aliquis, Os her 1 


P. 79 . 
Anonymous. Mich. 8 Anne. 


(3) FERTIORARI to remove an Order made upon W. R. concerning 

An Order was made con- Foreign Salt, and the Order being returned, it appeared to befor Salt onhy; 

cerning Foreign Salt, and and a Motion being made, to quaſh the Order for a Fault therein, the Atiorney- 

the Cergorart was te re. Ge Nori hey objected againſt the Certiorari, that it was miſconceived, for there 
move an Order concerning 3 . ok e 

Salt, F was no ſuch Order to be removed, quod Curiaconceſfit ; for a Certiorari to remove an 

Order made concerning Foreign Salt, will not remove an Order made concerning 

ID Salt generally, it ſhould have been to remove all Orders concerning W. K. for 

5 which Reaſon it was quaſhed. | bs Y S031 . 


Croſſe verſus Smith. - Hill. 1 Anne. B. R. 2 Ld. Raym. 8 6. 8. C. 


FS P ON a Certiorari out of the Common Pleas : to the Court of Eh, and. 

r Salk. 148. S. C. No this Writ being allowed by the Court, and they afterwards proceeding 
Juriſdiction can withſtand thereon, a Writ of Error was brought, and that Matter was aſſigned for Error. 
TO The Defendants plead a Grant of Conuſance of Pleas to the Biſhop of Ely, and an 
Allowance thereof in B. R. Anno 21 Ed. 3. and that the Cauſe did ariſe within 

that Juriſdiction; and this being returned on the Certiorari, and a Demurrer 

to it, Holt Chief Juſtice, held, that there are three Sorts of Inferior Juriſdic- 


tions. 2 pf 63-46 T005 el 165 11 P; 
1. One whereof is Tenere placita, and this is the loweſt Sort, for tis only a con- 1 
p e en, and the Party may ſue there, or in the King's Courts it up 
EC : | „„ 1 of) ; | ter 
2. The ſccond is Conuſance of Pleas, and by this a Right is veſted in the Lord of | joi 
the Franchiſe to hold the Flea, and he is the only Perſon who can take Advantage con 
of it; for the Defendant cannot plead this to the Juriſdiction of the Court, but fan 
the Lord muſt come in and claim his Franchiſe, and there is no other tric 


Way to get the Cauſe from him; neither is the Court of B. R. entirely 
outed thereupon, for Day is given by the Roll in B. R. to the Party to be below 
at ſuch a Day, where both Parties are ſent down together, with the Tenor of the 


; Record here, for them to proceed there; and if Juttice is done *tis well, if not, 
the Plaintiff ſhall have a Reſummons for any Delay or Miſbehaviour below, tor | 
| the Cauſe is ſtill under the Authority and Inſpection of this Court, and the Lord's of ( 
27 H. 8. cap-24 Benefit is all that is to be conſidered ; *tis true, theſe - Juriſdictions are a Grie- 
. vance, and * Complaints have often been made againſt them, andzthe Com. 
| mon Law, to prevent Oppreſfion, hath always allowed Certiorari's to thele Juril- 0 
— dictions. 6!!! aug} a Cur 
6 3. The third Sort is an Exempt Juriſdiction; as where the King grants to a great It w 
| 9 City, that the Inhabitants thereof ſhall be ſued within their City, and not elle. take 


where, this Grant may be pleaded to the Juriſdiction of this Court, if there be a 
Court within that City which can hold Plea of the Cauſe, and no Body cat 


take 


| 
| | 
. 
: | 
Bw Challenges. | | | 
take Advantage of this Privilege but a Defendant, for if he will bring a Certiorari, Wl | 
that will remove the Cauſe; but he may waive it if he will, ſo that the Privilege "ll 
is only for his Benefit. 5 | Wi 
Thus there is no Juriſdiction which can withſtand a Certiorari, even in a ll 
Caſe of a Cuſtomary Proceeding: by Foreign Attachment; if the Defendant can- (NR 
not find Bail below, he may bring a Certiorari, and upon putting in Bail above, Wl ||| 
the Cauſe ſhall go on there, . | 1 
Pariſh of St. Mary in Deviſes. Paſch. 1702. 1 
| - 5 1 LN ; | E £4: Wo! 
PON a Certlorari to remove an Order, the Return was, Cujus quidem Certiorari Xt, FO an 1 
J tenor ſequitur in hæc verba, when it ſhould be Qui quidem ordo ſequitur in bæc Order cujus quidem tenor, Wl | 
verba, and for th ó Reaſon it was quaſhed, and upon Motion, a new Certiorar; inſtead of ordo, not good. Il | 
The Queen verſus Whittle, Paſch. 1 
CE RTIORART to remove an Order of Seſſions, was ſuperſeded, becauſe Certiorari bs AER an 1 
Emanavit biduo antea aliquid fiat was ſigned by a Judge; for per Curiam, if it Order, need not be ſigned 17188 
be to remove an Indictment, both Certiorari and Fiat ought to be ſigned, if to by a Judge, but the Fiat 1 
remove an Order, the Cerliorari need not be ſigned, but the Fiat muſt. - muſt, 1 
Anonymous. 5 + e NW 
ERTIORART to remove an Indiflinent de duobus equis felonice abduclis, variance N 1 Wl || 
and the Indictment was, de uno equo furtive abducto; per Curiam, nothing is dictment. the Certiorari. Wl [| 
before the Court, neither have they any Warrant to proceed in this Caſe, for Antea 3. | 1 
there is a Variance between the Indictment and the Writ, 1 
| Wl | 
— - . 5 Wl | 
TY * 16 
; - * ! nay! 
Charnock's Caſe. Wl || 
CHARNOCK, Ring and Key's, were indicted for High Treaſon, in conſpiring Where three may join, or 6 
the Death of the King; they were denied Counſel, but allowed Pen, Ink and ſever in their Challenge. iN |. 
Paper, and having ſeverally pleaded Not guilty, Holt Ch. Juſt. told them, that 0 Nl | 1 
each of them had Liberty to challenge irty give of thoſe who were returned 1 
upon the Panel to try them, without ſhewing any Cauſe; but that if they in- Fam 
tended to take this Liberty, then they muſt be tried ſeparately and ſingly, as not 14 
joining in the Challenges, but if they intended to join in the Challenges, then they Mn | 
could challenge but thirty-five in the whole, and might be tried jointly upon the 1 
ſame indictment ; accordingly they all three joined in their Challenges, and were 1 
tried together and found guilty. | 1 
Anonymous. 0 
ULED, that where there is a Writ of Inquiry for Damages, the Jurors Jureors in a Writ of In- 1 
| 3 quiry cannot be challen- 1 2 
cannot be challenged, as other Jurors may, becauſe this is only an Inqueſt ged. 122 
of Office ; but yet tis in the Diſcretion of the Sheriff to admit ſuch a Challenge, - 1 
Fit appear to be a good Cauſe of Challenge. = | 9/88 
= (3) 1 
Challenge to the Array, for that. the Sheriff had not taken the Tef#. Sed per * Vent. 58. 1 Cro. 379. 1 
Curiam, this is no good Cauſe of Challenge, for he is till Sheriff de fas, and 1 
it would be very hatd: fot Plaintiffs in every Trial to prove, that the Sheriff had 1 
taken the 7%. — | | g | | | 
01. III. | 6X When [i 
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Chancery. 


— — — — — . 
1 Vent. 1 Fi When the Jury are of a Town Corporate, *tis no Challenge, that they 
not Frecholders ; but where they are not of any Corporation, tis #"pood Chat, 
lenge, | COP : FFT \ 
1 Vent, 4 F i ro. Information again the Defendant for Forgery, one of the Jurors was challen ed 
663. for that the Proſecutor was lately * entertained at his Houſe, and this was 3 J 
* 6 a good Challenge to the Favour. | ; 


1 Cro. 41 f . di Chriſto- Information of Intruſion, a Juror was challenged for want of Freeboſd, he havin 
pher Blount's Caſe. only 15 s. per Annum: But per Curiam, any Freehuld was ſufficient 
Law; and though the Statute of H. g. requires 40 5. and the 27 Eliz. 41, where 
the Damages exceed 40 Marks, yet this is only between Party and Party 2 

not where the Queen is concerned. 5 Lag 


Chancery, 


Mathews ver/us Courthope. 


- 
4 


. 5 | 
2 2 _— | HE Teftator made one Executor, who was no Relation to him but a mere 
3 — — Stranger, and gave him 301. for his Care in the Execution of his Will; 
gave kim 50 l. he ſhall the Plaintiff being next of Kin, exhibited his Bill for the Refiduum of the Eſtate, 


not have the Reſiduum. and no Counſel appearing on the other Side, he had a Decree ni cauſa. For per 


See 1 Wilſon. 285. Turton Juſt. with whom the Bar agreed, the Executor in ſuch Caſe ſhall not have 


the Re/iduum, after Debts and Legacies paid, but the next of Kin to the Teſtator; 
and ſo it was ſaid it had been decreed in the like Caſe, between Cordall and 
Cordall , *tis true, if the Executor had been nearly related to the Teſtator, it 


might have been otherwiſe ; but even in ſuch Caſe, if there are other Relations, 


in equal Degree with him, and are poor and indigent, Equity in ſuch doubtful 
Caſes, will give the Refidue amongſt them. on. 


TY Aſton verſus Adams. Paſch. 8 Will. I 
1 ao 


K OT ION for a Prohibition to one Adamo, who had exhibited a Bill in 
- kr a Bill 4c - Hr Chancery: The Caſe was thus; Afton ſtood engaged to Adoms by Simple 
bitatus Aſſumpſit. Contract, to pay him 10 J. for curing his Son, Cc. and Adams brought a Bill in 
"7. v2 Chancery for this 10 l. ſuggeſting that the Agreement was not in Writing, and 
2 that the Witneſſes who could prove it were either dead or beyond Sea; the Defen- 
dant Afton pleaded, that the Agreemerit was made in the Preſence of V. R. now 

living in Holland, and traverſed the reſt of the Suggeſtion ; and this being over- 

ruled in Chancery, Afton now moved ſor a Prohibition, becauſe this is no more 

than a mere Indebilalus Aſumpſit at Common Law; and if this Proceeding ſhould 

be allowed, it would tend to the Subverſion of the whole Fraine of the Com- 

mon Law ; beſides, the granting a Prohibition would prevent the Claſhing of 

Juriſdiction; and there are ſeveral Precedents in the Regiſter of Prohibitions, ne /e- 


— 5 Ch. Rep. fo. 63. quatur ſub ſuo periculo: The Court appointed to hear Counſel on both Sides, but 


the Cauſe was agreed. | 


Anonymous. Hill. 9 Will. z. 


* 3 H E Teſtator being ſeiſed of Lands, and poſſeſſed of Goods, deviſed Black- 


to be paid by Sale of Lands, acre to be ſold, and Mbite acre to be mortgaged, for Payment of his Debts, 


d Bonds and Deb . * rt. | 
2 — 8 2 3 and died ſo much in Debt, that if both Parcels were ſold, the Money ariſing by 


ſuch Sale would only pay the Debts, with a ſmall Overplus, accounting alſo the 
. Money ariſing by the Sale of his Goods and Chattels, in 2 Caſe it was decreed, 


that all ſhould be ſold, that the Mortgages and Judgments ſhould be firſt _ 
: | 


at Common 
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Chancery. 
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and that afterwards, if there ſhould be ſufficient of the perſonal Eſtate to pay the 
Bonds, then to pay the fame, or ſo much of them as the perſonal Eftate would 
extend to pay 3 and-that ſo much of the Bonds as ſhould remain unpaid, ſhould 
come in in equal Degree with the Debts upon ſimple Contract, and be a Charge e 
vpon the Lands, for as to them, Bonds have no Preference in a Court of Equity; 
dis true, as to Goods and Chatrels, Bonds will have a Preference, becauſe the 
Executor by Law is bound to prefer them before Debts on ſimple Contract. 


Feverſtone rerſus Scetle. Hill. 1697. 


ECREED by Somers Lord Chancellor, that where a real Eſtate is Debts 5 3 Con- 
upon an equitable Title, made ſubject by this Court to the Payment of hog to be ſatisfied out of 
Debts, and it appears that there is a ſufficient legal Eſtate, (i. e.) Goods and Chat- — 
tels, to ſatisfy Debts upon Specialties, for which the Creditors may have Remedy 
at Law againſt the Executor; in ſuch Caſe the Debts upon ſimple Contract, for 
which there is no Remedy at Law, ſhall be firſt ſatisfied out of the equitable 


Eitate. Oo | 
* Pope & al' verſus Garland. Paſch. 11 Will. z. P. 84 


ECREED, that all Deviſes by Copyholders, for the Uſe of Children Heviz of . 
or Creditors, and all Charges made by them upon their Lands, for the 8 8 
Benefit of Children or Creditors, will be good in a Court of Equity, though 
there was no Surrender to theſe U ſes. 
* 


Phillipſon vers Phillipſon. Hill. 3 Will. 3. B. R. 
6 


EBT againſt an Heir upon the Bond of his Anceſtor : The Defendant where an ©, ho 
pleaded Riens per Deſcent, and at the Trial it was found againſt him, that relieved againſt the Pe- 
he had 5). Aſſets per Deſcent, the Chancery will relieve him againſt the Pe- nalty of a Bond. 
nalty of the Bond, but not againſt the Penalty of his falſe Plea, becaule it was 
a voluntary Falſity. 1 
| Anonymous. Hill. 9 Will. 3. 
[\ECREED by Somers Lord Chancellor that where the Mortga S /* Rp 
D lends more Money upon Bond to the Mortgagor, he ſhall not — 4 le 
till he pays the Bond-Debt as well as the Money due on the Mortgage; but he ſhall not redeem with- 
if he Mortgage his Equity of Redemption to another, the ſecond Mortgagee ſhall Out paying che Bond. 
not be affected with the Bond, for tis but a perſonal Charge upon the Mort- 
gagor. es 0 | | | 


Anonymous. 


Bill was exhibited againſt Huſband and Wife, for Matters chiefly con Bit ie kf and his 
cerning the Wife, they both put in their Anſwer, and then the Huſband Wife abated by the Death 
died, this is an Abatement of the Cauſe, ſo that the Plaintiff ſhall not proceed of him. 
upon a Bill of Reviver, for the Widow ſhall not be compelled to abide by the 
Anſwer of her Huſband made for her, or which he made whilſt ſhe was ſub po- 
tefate Viri, but ſhe may abide by it if ſhe will, and if ſhe doth, the Plaintiff 
may proceed, and the Decree ſhall bind her. 


* Anonymous. V 


| | (9) 
BILL was exhibited to diſcover a Title, and whether there was an Equity Purchaſe for a valuable 


- | 5 Confideration without 
of Redemption, the Defendant anſwered, that he was a Purchaſer for a Notice of 5 


valuable Conſideration, and abſolutely bought the Eſtate of ſuch a Perſon, and brance, a good Plea, 


had no Notice of any Title; and this was adjudged a good Plea, Sec Hardres 
£10, 


Daris's 


Cr e AAAS HSI ANA AOTAY L OS Ks 


| (2) 
Noy 108. Gibſon's Caſe. 


P 
— — — 


Noy 133. r W. Hall's The chief Seat in the Chancel belongs to the Impropriator of common Ripht; 


— . 


Church and Churchwardens. 


Daris's Caſe. 


(10) IE | | 
wy raked. 9 MAN contracted for the Purchaſe of Lands, but before the Conveyance 
ance made he died, the was made be died, having deviſed the Land, Sc. Et per Curiam, the De- 


Vendor is a Truſtee tor viſe is good, becauſe the Vendor, after the Contract ſtood Truſtee for the Vendee, 
the Vendee. | ; | 


——@w 


Church and Churchwardens. See Dr. Burn's Juſtice. 
1 > RAG Church and Churchwardens, | 


| 4) | | EP 1 | 
Seats in the Church, N a Prohibition it was ruled, that the Plaintiff cannot intitle himſelf to a Seat 
Sid. 88, 203. in navi Ecclſiæ by Preſcription generally, without ſhewing ſome Special Mat. 


2 - g . . . . 
1 Lev. 71. | Witſon 326. ter, a8 Repairins, Fc. otherwiſe if it be an Ie, but if he intitle himſelf to a Seat, 


in navi Ecclefie generally, he muſt give repairing in Evidence, but an Iſle may be 
upon the Land of a private Perſon. 55 


| x REY 

In Treſpaſs for breaking and cutting in Pieces his Pew, and taking it away 
the Dd bans leaded, that they were Churchwardens, and that the Plaintiff had 
built it in the Church without Licenſe, per quod, Sc. Et per Curiam, the Tref- 
paſs is confeſſed, for though they may remove the Seat, they cannot cut the 

Timber and Materials into Pieces. | | | 
> 4 
If one and his Anceſtors have, Time out of Mind, repaired an Je in a Church, 
and fate there with his Family, and buried there, tis good Evidence that the 
Rn. Seat is proper and peculiar to him, but then he muſt repair it at his own Charge, 
P. 86 and not * with the Help of the Pariſh, for if he doth not, the Ordinary may 
FS appoint who ſhall fit there. a LS 


J 


WW 


| (3.3 
Noy 104. Day's Caſe. 


Caſe. | and by Conſequence to the Farmer of the impropriate Tithes, but by Preſcrip- 
| tion it may belong to another. | 


Burial N 5) The Church Book for Burials and Chriſtenings began in the thirtieth Year of 
chants, Ber. H. 8. at the Inſtance of the Lord Cromwell. | 


46) The Ordinary and Churchwardens cannot licence one to bury in the Church, 
3 but it ought to be by the Parſon, becauſe the Freehold is in hm. 


CY 


Anderton verſus Walker. 


2 Lutw. AF. to pay for LL Offerings which are due to the Vicar for Sacraments, Marriages, and 
Baptiſm and Burial, f Burials, and payable to him by the Laws and Cuftoms of the Realm, are 
triable at Law. Cap. 13. confirmed by the Statute 2 Ed. 6. but then ſuch Cuſtom mult be tried in the 
| | | Temporal Courts; therefore, where the Curate of Bridlington libelled againſt 
T. S. for not paying a Shilling for baptizing his Child, ſetting forth in his Libel 

a Cuſtom in the ſaid Pariſh for every Parent ſo to do, Sc. the Defendant ſug- 

geſted for a Prohibition, that by. Law no Man ought to pay for baptizing lis 

Child, Sc. againſt his Will, that Cuſtoms and Preſcriptions were properly tri 

able at Law, and that the Curate, Sc. had libelled againſt him, Cc. ſetting forth 

the Cuſtom as aforeſaid, and a Prohibition was granted. 


\ _  Thompſn 


Thompſon verſus Davenport. 

5 O where the Plaintiff libelled againſt the Defendant, ſetting forth a Cuſtom in 2 Lutw. cad to pa 
8 the Pariſh of Elington in Derbyſhire, that every Woman, who is a Pariſhi- Money for marrying, t- 
_ oner, and dwelleth there, and marrying with a Licence, their Huſbands at the Able at Law. | 

Time of the Marriage, or ſoon after, ſhall pay to the Vicar 5 5. as an accuſtomed 

Fee, and ſo brings his Caſe within that Cuſtom ; the Defendant ſuggeſted for a 

Prohibition, that all Cuſtoms are triable at Common Law, and that the Plain- 

uff had libelled againſt him, ſetting forth the Cuſtom as aforeſaid, Sc. and a Pro- 

hibition was granted, 3 | | ys 


* 


Parker verſus Clerke. 2 ” ©. 87 


* 


| Money due to him by Cuſtom every Year, and to be levied by them on the = 2 
reſpective Inhabitants in the ſaid . Pariſh, and after Sentence in the Spiritual diQion, tis never too 
Court, the Defendants ſuggeſted for a Prohibition, that there was no ſuch Cuf- late to move for a Prohi- 
tom as the Plaintiff had fer forth in his Libel ; it was objected, againſt oranting dition. 

the Prohibition, that it was now too late, becauſe it was after Sentence, eſpe- h 

cially ſince th: Cuſtom was not denied ; for if it had, and that Court had pro- 

cezded, then, and not before, it had been proper to move for a Prohibition. 

But per Holt Ch. Juſt. tis never too late to move B. R. for a Prohibition, where 

the Spiritual Court had no Original Juriſdiction, as they had not in this Caſe, 

becauſe a Clerk of a Pariſh is neither a Spiritual Perſon, nor is this Duty in De- 

mand Spiritual, for tis founded on a Cuſtom, and by Conſequence triable at Law; 

and therefore the Clerks may have an Action on the Caſe againſt the Church- 

wardens, for neglecting to make a Rate, and to levy it, or if it had been levied, 


and not paid by them to the Plaintiff, 


The Churchwardens of St. Bartholomew's Caſe. ; Mich. 12 Will. 3. 
os | B. R. e 


| 5 „ (10) 
NE Fiſoburne left 251. per Annum, for the Maintenance of a Weekly ber erg or Biſhop 
Lecturer, and appointed, that the Lecturer ſhould be choſen by the Pa- eee 
riſhioners, and to preach on any Day in every Week as they ſhould like beſt. his Right to the Place. 
The Pariſhioners fixed on Thurſday, and choſe a Lecturer every Lear; and now 1 Wilſon 11. 
Mr. Turion being Lecturer, and the Pariſh having choſen Mr. Rainer, the other 
would not ſubmit to the Choice, whereupon the Churchwardens ſhut Turton out 
of the Church; afterwards the B:iſbep of London determined in his Favour, and 
granted an Inbibition and Monition for that Purpoſe. And per Holt Ch, Juſt. a 
Prohibition was granted to try the Right; tis true, a Man cannot be a Lecturer 
without a Licence from the Biſhop or Archbiſhop ; but their Power is only as to the 
Qualification and Fitneſs of the Perſon, and not as to the Right of the Lecture- 
ſhip, and the Eccleſiaſtical Court may punifh the Churchwardens, if they will 
not open the Church to the Perſon, or to any one acting under him, but not if 
they refuſe to open it to any other. | g 


* The Queen verſus Guile, Mich. 2 Antie.2 Ld. Raym. 1008. S. C. * P. 88 


| : | 3 1 
A was granted to ſwear two debite electi Churchwardens of, Sc. The Mod. 89. Return of a 
Return was, that they were not duly elected, but did not ſay, nec aliquis Tuche len — oe” 

forum, and for that Reaſon it was quaſhed, for he who makes the Return mult ; 
comply with the Writ as far as he can, and if one of the two 18 duly elected, ing nec eorum aliquis, not 
3 where the Pariſh claims a Right to chooſe one Churchwarden, and the Parſon good. 2 Stra. 1045. 
another, they ought to ſwear one, and to return the Special Matter as to the 
other; that if the Pariſhioners have only a Right to chooſe one, and they chooſe 
two, the Election is void; but if two are choſen by the Pariſh by equal Voices, 
Vhen they ouglit to chooſe but one, in ſuch Caſe they cannot tell which to 

Vol. III. ; 6YL | 185 ſwear 


Church and Churchwardens 8 


TY 690 
HE Clerk of a Pariſh libelled againſt the Churchwardens, for fo much Med. Cafes 252. Where 


debite electi, without ſay- _ 
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Church and Churchwardens. 


138. 2 Cro, 480. 


oo — 


ſwear into the Office, but then they may return all this Special Matter; ſo ir 
the Pariſhioners are to chooſe and preſent them to the Parſon who is to chooſe 
one of them, and they both bring a Mandamus, that Matter may be returned. f. r 
they cannot tell which to ſwear. | | BM 


hn 


Britton verſus Standiſh, Trin. 3 Anne, 


C38] 3 . R 
Mad. Cafes 182. 1 Salk. 07 IND ISE, the Parſon of H. libelled againſt Britton, for not comino to 


166. 8 E. APariſhioner O his Pariſh Church on Sundays, and for not receiving the Sacrament at Eaſſer: 
e ap tag The Plaintiff ſuggeſted for a Prohibition, that the Bounds of Pariſhes and the 
he goes to any other. Conſtructions of Statutes, belonged to the Juriſdiction of the Temporal Courts, 
Sc. The Queſtion was, whether a Pariſhioner is bound by Law to come to his 
own Pariſh Church, or whether he is excuſed if he go to ſome other Church, as 
it appeared the Plaintiff did? It was inſiſted againſt the Prohibition, that b 
the Statute * 1 Eliz. every Pariſhioner is obliged to come to his Pariſh Church 
Linw. 8, 143, 184, 227. Which Statute is ſtill in Force, and not altered by any ſubſequent Act, but only 
Spar. 78. | by the Act of Toleraion in Reſpect to Diſſenters; on the other Side it was ad. 
3 Jac. 1. cap. 4. Par. 27. mitted, that the Words of the Statute 1 Eliz. are, that every Pariſhioner ſhall 
Spelm. Concil. 1 _— 4 Tepair to bis Pariſh Church, but that thoſe Words were corrected or explained by 
193. 2Part 141. 1 And, ſome ſubſequent Statutes ; as for Inſtance, by the Statute *® 3 Zac. by which every 
Pariſhioner is required to repair to his Pariſh Church, or to ſome other Church, 
tis likewiſe corrected by the Act of Toleration. Holt Ch. Juſt. Pariſhes were 
inſtituted for the Eaſe and Benefit of the People, and not of the Parſon; and 
if every Pariſhioner 1s obliged to go to his Pariſh Church, then the Gentlemen 
of Gray's-Inn and Lincoln's-Inn mult no longer repair to their reſpective Chapels, 
„p. 8 but to their Pariſh * Churches, otherwiſe they may be compelled ſo to do by 
"OP Eccleſiaſtical Cenfures. But per Powell Juſt. The Spiritual Courts have 
always exerciſed this Juriſdiction, and after ſo long Uſage, it ought not 
now to be queſtioned, and as for the Gentlemen of Gray's Inn and Lincoln's Inn, 
they have likewiſe uſed to repair to their Chapels, and therefore may be exempted 
from coming to their Pariſh Churches, and this by Virtue of an Uſage againſt 
Uſage : Now the Reaſon why Pariſhioners»muſt come to their Pariſh Churches, 
is not (as, hath been obſerved) for the Benefit of the Parſon, or that he may have 
his Offerings, but becauſe he having charged himſelf with the Cure of their 
Souls, he may be enabled to take Care of that Charge. But at another Day, 
2 Roll. Rep. 455. Holt Ch. Juſt. held, that if a Man repaired to any other Chapel, it would be a 
Hard, 406, 407, 593» good excuſe for his not coming to his Pariſh Church, but then he muſt plead 
it; he likewiſe. held, that if Britton the Plaintiff in this Prohibition, was a pro- 
feſſed 'Churchman, and his Conſcience would permit him ſometimes to go to the 
Meetings of Diſſenters, that the Act of Toleration would not excuſe him for not 
coming to Church, for that Act was not made to give Eaſe to ſuch People; ſo a 
Rule was made for a Prohibition, and that the Plaintiff ſhould declare on it, 
that the Matter might come judicially before the Court. 


® 1 Eliz cap. 2 Par. 14. 


Harman verſus Renew. Trin. 7 Will. 3. B. R. 


(13) 85 | ew 
x Salk, 165. Of the uni- T N this Caſe, which ſee in 1 Salk. it was held, That at Common Law two | 
ung two Fides. 8. ©. Churches might be united by the Concurrence of the Patron, Parſon and 
Ordinary; it was farther held, that though in ſuch Caſe there is but one Par- 
ſon to both Churches, yet the two Churches remain, and the two Patronages, 
and the two Pariſhes: But where they are united by Ad of Parliament, as in the 
Principal Caſe, the Pariſh of St. Mary Bothaw was per Statute 22 Car. 2. unites 
to the Pariſh of St. Swithin, and the Queſtion ariſing, whether after ſuch Union 


22 Car. 2. cap. 11. the Pariſhioners of St. Mary Bothaw ſhould contribute towards the Repair of 


the Pariſh Church of St. Swithin, it was adjudged, that they ſhould ; becaule 
where two Pariſhes are united by Act of Parliament, one of thoſe two Pariſhes 
is extinct, and both Patrons preſent but as to one Church, though 'tis an 


vicibus. 


King 


| 


Citation. Colour. 


n. 


"0? 


th. . 


* King verſus Rice. 1 Ld. Raym. 138. S. C. 2. 90 
. . ] 
N Londin both the Churchwardens are choſen by the Pariſhioners ; in other 5 Mod. 4 nn 
places the Parſon appoints one, and the Pariſh the other: Per conſuetudinem dens, how choſen in Lon« 
Anzliz, they are lworn and admitted by the Archdeacon, and though they are don, or elſewhere. 
unfit, he cannot refuſe them, 


Citation. 


The Biſhop of St. David's Caſe. Hill. 10 Will. 3. B. R. See 1 
Burn Eccl. Law. Title Citation. 


HE Biſhop of St. Davids was ſued before the Archbiſhop of Canterbury for 5 Mod. 5 A 
Simony, and was cited to anſwer at Lambeth, and not at the Arches, and it bath 2 Provincial Power 
was to appear there before the Archbiſbop himſelf, and not before his Chancellor 5 1 
or Vicar-General, and for theſe Reaſons he moved for a Prohibition; but the e 
Court denied it, becauſe the Archbiſhop hath a Provincial Power over all the 
Biſhops of his Province, and may hold his Court where he will, either at the 
Arches or elſewhere ; and he may likewiſe convene the Party before himſelf, and 
judge himſelf, and fo may any other Biſhop, for the Power of a Chancellor or 
Vicar-General, is only a delegated Power in Eaſe of the Biſhop. | 


Machin verſus Moulton. Hill. 11 Will. 3. B. R. 1 Ld. Raym. 
Es | | | 452. 8. . 


OULTO N was Parſon of 8. in the Dioceſe of York, within which Pariſh ; Mod. ad Fel aware. 
Machin had Lands, but lived in Lincoln in another Dioceſe, and now ing Tithes, the Party ſhall 
coming to York, Moulton ſued him in the Spiritual Court there, for Subſtraction be ſued in the Dioceſe 

of Jithes; and it was inſiſted againſt the Parſon, that this was a Citing him out _— ſubſtracted. 

of bis Dioceſe; at firſt the Court held, that the Ręſidency of the Party draws the P. 91 

Cauſe to the Dioceſe where he lives, in tranſitory Matters, but not in local; as for 

Inſtance, an Executor muſt be ſued for a Legacy where the Will was proved, 

and not where he lives: But afterwards this Caſe was ruled to ſtand upon a ſingle 

Reaſon, for whatever the Law might be in other Inſtances, yet in the Caſe of 

+ Tithes, the Statute 32 H. 8. expreſsly enacts, that the Party ſabſtracting them + , Lev. 06 

ſhall appear before the Ordinary of the Dioceſe where they were ſubſtracted, and "FD 

therefore a Conſultation was granted in this Caſe. 


ts 


8 


Colour. Ser Pleas, 6. 
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Commitment. 
Elderton's Caſe. Mich. 2 Anne. 2 Ld. Raym. 978. S. C. 


| | | | (1) 
E LDERTON was committed by the Board of Green Cloth, for executing a Mod. Caſes 73. The 

Fi. fa. in Whitehall, and upon the Return of a Habeas Corpus it was argued 5 , Eons 8 ms 
to be lawful, and not at all prejudicial to the Privilege of the Palace, and that . 3 3 "A 
they had no P it for Breach of the Peace, having a Power only y; : ; : 

y nad no Power to commit for = g Y vilege 11. S. C. 
Over the Queen's Family, for the Government of the menial Servants, and that t 28 H. 8. cap. 12, 
the Privilege of Vpiteball was by the Statute + 28 H. 8. 
5 | : 
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Commitment. 


Nori hy Attorney-General on the other Side argued, that there is a ſtandine 
Commiſſion of the Peace for the Verge and Palace, * and that the 05 
ficers of the Green Cloth are always Commiſſioners; and that the Statute g 
9 . 92 H. 8. did not create the Privileges of a Palace, but only aſcertained the "4 
| Aries thereof, for the Queen may declare any Houſe to be her Palace without: 
the Parliament; and ſuch Declaration being made under the Great Seal, it 5 26g 
wards continues a Palace, though the Queen doth not reſide there. 2 
Powell Juſt. The Privilege of the Palace is by Common Law, and that 
reſpect of the King's Preſence : Breaking the Exchequer: hath been held * 
Burglary, though none of the King's Money was there; and one Jones had his 
Hand cut off for a Murder committed by him in the Tower, and was after 
wards executed. | | | | 7 
Holt Ch. Juſt. doubted the Caſe of Burglary in breaking the Exchequer, 63. 
and denied Jones's Caſe, becauſe the ſame Fact cannot be a Miſpriſion 1 5 
\ | Murder, for the one will extinguiſh the other; he ſaid, that it was true, his 
| | Hand was cut off, but it was without any Manner of Authority, for ks hat 
Mich. 15 & 16 Eliz. feen the & Roll, and there was no Judgment for it; he was of Opinion, 3 
Rot. 2. Burdett v. Muſ- where the Queen was totally abſent, and neither preſent by herſelf or by an 
kett. of her Domeſticks or Family, the Place hath no Privilege; but 'tis otheraif. 
where it was only a perſonal Abſence for a little Time: The Queen at this 
Time was at Windſor; now whilſt ſhe was there, ſuppoſe a Murder had been 
committed in Mbiteball, ſhall the Fact be tried before the Lord Steward? and 

he held that it ſhould not. | „„ 


„ : Clerke's Caſe. 

5 (2) . 5 | 5 | 
33 155 ee "FFIHE Return of a Habeas Corpus was, that there was a Cuſtom in Lan- 
Ae. de commit to the $he- don, that if a Man choſen of the Livery of any Company ſhould refuſe 
rif, and it did not appear to take upon him the Office, that the Mayor and Aldermen ' might commit 
that the Perſon to whom ſuch Perſon * until he ſhould declare, that he would take upon him the Office, 
he wy 3 In 1 and that Clerke was choſen a Livery-man of the Company of Vintners, and re- 
1 5 fuſed to hold the Office, and thereupon he was committed by a Warrant in 

| Writing, Sc. until he ſhould declare, Fc. it was objected, that this Return was 
ill, becauſe it did not ſet forth to whom he ſhould declare his Conſent ; be- 

ſides, it was an inſignificant Cuſtom, to commit until he ſhould declare, becauſe 

after ſuch Declaration he might ſtill refuſe to hold the Office; they might im- 

poſe a Fine to be levied by Diſtreſs, but they cannot commit; tis true, a 

Cuſtom to commit until he ſhould take upon him the Office of an Alderman, is 

* P. 03 good, becauſe tis an Office for Adminiſtration of Juſtice, but a Livery- man is 
- $93 not ſuch an Office : Another Objection againſt the' Return was, that * the 
Warrant of Commitment ſhould have been returned in bæc verba : But per 
Curiam, this Commitment being by a Court of Record, the Warrant need not 
be returned in hc verba, as it ought if it had been extrajudicial Commitment: 
But the chief Objection was, that here was a Cuſtom returned for the Mayor 
and Aldermen to commit to the Sheriffs of London, &c. or any other Officer; 
and the Return was, that he was committed Cuſtodiæ meæ, without ſaying, he 
was Sheriff of London, or any other Officer attending the Court; and for this 
Reaſon it was adjudged inſufficient, ” | | 


The King verſus Wright! 


1 Vent. * indiQment HE Juſtices of Peace committed T. S. for a forcible Entry, and C. H. 
for ſuffering. a pan com- was indicted for ſuffering him to eſcape ; upon Not guilty pleaded, the 
2 for a forcible En. Defendant was found guilty, and afterwards he brought a Writ of Error, for 
ry to eſcape. apts : | uh » | TOY Be 4 3 Fe 
that it did not ſet forth how this Commitment was made, (viz.) whether, upon 
View of the Force by the Juſtices, or upon an Indictment found; neither is it et 
forth, that debito modo commiſſus fuit : Sed per Curiam, *tis only an Inducement to 
the Offence laid in the Indictment; beſides, after a Verdict it ſhalt be intended 
that the Commitment was legal. . n 10 


Common. 


11 E who hath Common appendant or appurtenant, can keep but a Number of 41 
Cattle proportionable to his Land, for he can Common with no more than : 
the Land to which his Common belongeth is able to maintain. Jones 282, 286. 
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One cannot preſcribe to have ſole Common of Paſture, excluding the Lord, but (2) 
a Man may preſcribe to have ſolam paſturam omni Anno omni tempore Anni, for this Lev. 2. 
js not Common but Paſture, and the Lord is not excluded from the whole Profits 
for he has the Trees & Mines. . | 


And ſuch a Preſcription is good, without alledging Levancy and Couchancy, but 
tis otherwiſe in Caſe of Common, for * that ought to be of ſuch Cattle as are 
Levant and Couchant upon his Tenement, becauſe the Levancy, Sc. is the Meaſure 
of the Profit in the Common, | | 


('3) 
P. 94 


One who hath ſolam paſturam, may licence another to put in his Cattle. ti) 
And ſo may one who hath Common in groſs for a certain Number, becauſe | 


ſuch a Common is neither appendant, nor a Common in grols ſans nombre. i) 


— 


So where a Man hath /olam paſturam, he may licence another pro hac vice, to 8 (6) 
depaſture his Cattle, but not for any Time certain, for that would amount to a 
Leaſe of a Thing (which lies in grant) and without Deed. " 


A Common appurtenant to a Meſſuage and Lands may be aliened, if tis for a ( 7 ) 
certain Number of Beaſts, otherwiſe where *tis a Common appurjenant for all Beaſts * Lev. 73. 
levant and couchant on the Land. | | £ 


(8) 


One Commoner cannot diſtrain the Beaſts of another Commoner depaſturing 2 Lutw, 1240, 


in the Common, but he may the Beaſts of a Stranger, becauſe he had no Pre- 
tence of any Right, OO” | ; ** 


- 


. Woolſton verſus Slater 


] N Replevin, the Defendant avowed for Damage-feaſant on his Common; 


RI * : Lev. 104. Commone 
and upon a Demurrer to this Avowry it was adjudged not good, becauſe pores 5 the "264 
he did not ſhew ſome particular Damage to himſelf, or that he could not have his of a Stranger, without 


Common in tam Amplo modo quo debuit & conſuevit; for a Commoner cannot ſhewing how he is damni- 
juſtify to diſtrain the Beaſt of a Stranger, without ſhewing how he is damnified in fed in his Common, 
his Common. | 


N * * 1 


„Condition. „ 


H E Condition of a Bond is always to be taken and conſtrued in Favour 

of the Obligor, becauſe tis the Words and Conceſſion of the Obligee ; 

and wherever any Senſe can be collected out of the Words, it ſhall never be con- 
ſtrued to be inſenſible, becauſe *tis to ſave a Forfeiture. 


3 
Jones 182. Saund, 66, 


Where 2 Man is bound in a Bond with a Condition, not 70 Trade, both Bond 5 ( 2) 
and Condition are void; but if he was bound not to Trade in à particular Place, 
. DER — . — 5 


Theſe Diverſities were taken by Holt, Ch. Juſt. /. Where in Executory Con- . 


tracts the Agreement is, that one ſhall do ſuch an Act, and for the doing thereof 
Vol. III. | i A 7 4 | the 


Conſideration. 


— 


6 


i Vent 177, 214. the other ſhall pay ſo much Money, there the doing the ACt is a Condition prece- 
dent to the Payment of the Money, and the Party ſhall not be compelled to pay 
till the Act is done. : 


TS Where a Day is appointed for the Payment of Money, which Day happens 
before the Thing contracted for can be performed, there an Action may be 
brought for the Money before the Thing is done, becauſe here it appears, that 
the Party relied upon this Remedy, and never intended to make the Performance 


1 Vent. 147. 1 Saund. 
| of the Thing a Condition precedent. 


395 


('s) Where a certain Day of Payment is appointed, which is to enure at a Time 
ſubſequent to the Performance of the Act, which by the Contract the Party had 

agreed to do, there Performance muſt be averred, and fo is Jones 218, to be under- 

K ſtood; and ſome other Books contrary to this are not Law, for every Man's Bar- 
gain ought to be performed as he intended it; and where a Man relies upon his 

Remedy, tis but juſt that he ſhould ſtand to his Agreement, ſo, on the contra- 

ry, there is no Reaſon he ſhould be compelled to truſt when he did not in- 


tend it. 


58 And therefore where two agree, that one ſhall have his Horſe, end the 
(5) other ſhall pay ſo much Money; no Action lies for the Money till the Horſe 
1s delivered. 8 | 


P. 96 * Page verſus Heyward. Trin. 3 Anne, 


„ \ | | 
ae = _ wn 4 DJ]JUDGED, that where he who is to perform a Condition is only in 
Gſabled ee TO Nature of a Truſtee or Inſtrument, there a temporary Diſability is abſolute 

2 o * a . . _ 
and for ever; but where the Performance is for|his own Advantage, tis other- 
wiſe, for the Diſability may be removed, and then he may perform the Con- 
dition. | — | 


Conſideration, 


Hutt. 5 1 T H FE. Defendant promiſed, that in Conſideration the Plaintiff would pay 
the Money due to him on Bond on ſuch a Day, that he would deliver up 

the Bond; adjudyed a good Conſideration, becauſe now he might have the Money 

without putting the Bond in Suit. 


A Surety having paid the Debtof his Principal, who was dead, told his Exe- 
cutor, that he had paid the Money, who thereupon promiſed to rep iy him, if he 
would ferbear till ſuch a Day; adjudged a good Conſideration, for the Executor 

was liable in Equity, though not at Law without a Promiſe. 


A Promiſe upon a Conſideration executed or paſt, unleſs *tis grounded upon a 

(31 precedent Requeſt, is not good, but where it was made upon Requeſt, the ſub- 
lequent Promiſe relating to it ſhall prevail; as for Inſtance, if a Promiſe is made 

at the Time of the eur for there the Conſideration is meritorious: Thus 

a Promiſe to pay 10 J. for that V. R. was Bail for my Servant, is not good; 

but a Promiſe to pay 10 l. for that he was Bail at my Requeſt for him, is good. 


A Promiſe grounded on a Confideration executory, or which continues, is good, 

(4) though the Conſideration was without Requeſt ; as for Inſtance, for that you 
5 married my Daughter, I promiſe to give you 100 J. good, or for that I owe you 
20 l. lent to me, I promiſe to pay you on ſuch a Day, this is good, for the Pebt 

continuing, the Conſideration muſt continue. OO” | 


PP * . _— a. 


* But where the Plaintiff declared, that in Conſideration he would diſcharge (5) 
the Defendant from 22 /. due from him to V. R. his Maſter, he (the Defendant) * p. 97 | 
romiſed to lay out 40 J. in repairing the Plaintiff's Barge ; this was held void, g 
and the Conſideration illegal, for the Plaintiff cannot diſcharge a Debt due to 
his Maſter. 


Thornburgh verſus Whitacre. 


4s SUMPSTIT in Conſideration of half a Crown by him given to the De- Mod. Caſe, : ny ! 
fendant, he promiſed to give him (the Plaintiff) /wwo Grains of Rye on Mon- Lev. 111. $_P. Conſi- 
day following, and ſo on every Monday double, by Progreſſion, for one Year : eration, though not 
The Defendant pleaded Non Aſumpfit, and upoti a Motion to ſtay the Trial, Bood, +» the Jury may 
it was denied; for per Curiam, though it amounts to a great Quantity, yet the“ **2i9nable Damages. 


Jury will conſider the Folly of the Defendant, and give reaſonable Damages. 


—_—_— 


— — 


Conſptracy. 


7 HEN Conſpiracy is the Gift of the Action, if one be acquitted, the 1 Vent. Theis Caſe. 
other cannot be found guilty, but where the Giſt of the Action is upon 1 Wilſon 210. 
another Matter, and the Conſpiracy 1s only laid by Way of Aggravation, if one be 
acquitted, the other may be found guilty; but in both Caſes, if one be found 
ouilty, and the other dies or doth not come in, Judgment may be given againſt 
him who was found guilty. 1 8 : 


Where a Man is falſely and maliciouſly indicted of any Crime, which my (62) 
prejudice his Fame or Reputation, he may have an Action for the Con- 
piracy, 


| And fo he may, though the Offence for which he was indicted doth not im- (37 


port Slander, but endanger his Liberty (i. e.) where 'tis ſuch for which he may 
be impriſoned, f 


And ſo he may, if the Indictment is only injurious to his Property, in putting (4) 
him to a needleſs Expence in defending himſelf. Og 


And in theſe Agions tis not the Conſpiracy but the Damages, which are the P. N. B. ( $3 
Ground of them; and therefore per Holt Ch. Juſt. one may be acquitted and 210. 


1 Wilſon 
the other found guilty, which cannot be in a Writ of Conſpiracy. *P.of 


Where there is a malicious Indictment in Prejudice of the Fame and Reputa- (6 ) 
tion of another, though the Indictment is erroneous, or an Ignoramus is found 

jet an Action will lie, for the Miſchief ariſes by the Slander ; bur 'tis otherwiſe 

vhere the Indictment is for a Treſpaſs, or for a Riot, becauſe in ſuch Caſes the 

Defendant is indicted in reſpect of an Injury to his Purſe, which cannot be where 

Us erroneous, or an Ignoramus found. | 


Action on the Caſe for cauſing and maliciouſly procuring him to be indicted (7) 
for a Riot, by Reaſon whereof he was put to great Charge in defending it, good, 
for he was damnified in his Property, and that out of Malice ; but in ſuch Caſe 
the Plaintiff muſt prove expreſs Malice in the Defendant, and not only that he (the 


aintiff) was innocent. 


N 1.3 Moſt of theſe Points were adjudged in the Caſe of Savill and Roberts. . 
vog Vid. | | 


Con- 


5 


Where a Conſtable may 


execute a Warrant out of 


his Pailin, where Pariih. 


P. 99 


4 


Conſtable. Hee 1 Burn's Juſt. Title Conſtable. 
Charley Pariſh's Ca. 9 Will. 3. B. R. 


H k. Village of Charley having no Conſtable, the Juſtices by Order of 
Seſſions appointed one: but per Holt Ch. Juſt. where there is no Let the 
Conſtable ought to be choſen in the Tewn out of which the Leet was derived; 


tis true, the Juſtices have exerciſed this Power, and rather than to deprive them 


of it, this Court will intend, they have ſufficient Authority by ſome Act of Par- 
liament, and therefore if a Town be erefted they may nominate and appoint x 
Conſtable; but Charley having no Conſtable, tis no Vill but a Hamlet, tor a Vil 
and a Conftable * are reciprocal : And as to the Authority of a Conſtable out of his 
Pariſh, he held, that if a Warrant is directed to a Conſtable by Name, he may 


Execute 1t at any Place in the County, though he 1s not compellable to do it our 


of his Pariſh : But if 'tis directed to all Conſtables generally, in ſuch Caſe tig 
to be taken reſpectively, and no Conſtable can execute it out of his Pariſh, 


When the County was firſt divided into Hundreds, a Conſtable, or Conſervator 
Pacis, was appointed in every Hundred, and this was in Aid of the Sheriff, who 
was the general Conſervator Pacis through the whofe County; and ſo allo in Aft. 
ance of the Conſtables who had the whole Hundred, Peity Conſtables came at laſt 
to, be appointed in every Town, IN | 


At firſt both the Conflable and Petty Conſtable were appointed by. the Sheriff in 
his Teurn, and there they were ſworn, but now they are commonly appointed at 
the Court Leet, and, in Default thereof by the Sins. 


And as to his Authority, out of his Pariſh :- Per Holt Ch. Juſt. If a Warrant 
is directed to ſuch a Conſtable by his Name, he may execute it in any Place in 
the County, though he is not compellable ſo to do, or to do it out of his 
Pariſn; but if the Warrant is directed to all Conſtables in general, then tis to 
be taken reſpectively, and in ſuch Caſe a Conſtable cannot exec ute it out of his 


Pariſh. 


7 


Poſtea Deviſe 10. Copy- T N this Caſe Holt Ch. Juſt. held, that Copyhold Eſtates are ſubject to the 
hold Eitates are ſubject to Rules of Law, and will not paſs by fuch Words in a Kr, re as are im- 


the Rules of Law. 


* 7. 400 


proper to paſs other Eſtates, unleſs there is a Cuſtom for that Purpoſe, for that 
may and often doth diſtinguiſh them; thus by Cuſtom in ſome Manors * a Grant 
to J. B. and C. ſhall be conſtrued as a Gift to A. for Life, Remainder to B. for 


Life, Remainder to C. for Life. | 
Page verſus Smith, Mich. 8 Will. 3. 


What is Ceppbold, and N this Caſe. per Holt Chief Juſtice, whatever may paſs by Deed without 


what not. 


* 2 Lutw. 1171. 


Surrender, though it may he neceſſary to inroll the Deed, is no Copybold; 
likewiſe whatſoever may paſs by Surrender * ſecundam conſuetudinem Maneri, with: 
out ſaying, ad voluntatem Domini, is no Copyhold. 1 


Adjudged 


Coroner. 


— 


122 — 


Adiudged, that where a Copyhold is forfeited, the Lord may grant it without Lev. 26. 3 
a Seifure, for the Forfeiture is a Determination of the Will of the Party, and 
the Lord is in as of his Reverſion. 


N Dominus pro tempore habens titulum; diſpenſes with the Forfeiture by . (4) 


. ting a Copyholder who hath forfeited, and that not only as to himſelf but alſo to 


him in Reverſion, for his Grant and Admittance amounts to an Entry for. the 
Forfeiture and new Grant. | t | 


But an Admittance by a Lord who hath no Title, but is a Diſſeiſor, cannot 13) 
purge the Forfeiture. Ibid. | 1295 | 


| 15 | (6) 
A Covenant to ſurrender Copyhold-Lands to W. R. the Covenantor ſurren- Hard. 293. 


' dered to two Copyholders out of Court, to the Uſe of W. R. adjudged this 
is a good Performance of the Covenant, for this is a good Surrender. 


. Cozoner. 


E is choſen by the County, and therefore his Office doth not determi 3 
the Demiſe of the King. FO, „ wil 1 


He cannot take an Inquiſition but upon Vi:w cf the Body, therefore where one Poph. * I BY 1413 
drowns himſelf, and the Body cannot be found, the Inquiſition muſt be taken 52. th 
by Commiſſion or by Juſtices of Peace, or Juſtices of Aſſize may make 
Inquiſition without * a Commiſſion, and ſuch Inquiſitions are traverſable, though ” F. 208 
an Inquiſition taken before a Coroner is not as it hath been ſometimes. held; 
but anciently it was traverſable in all Caſes, but where it was fugam fecit, and 
ſo *tis now. t ; . 

Therefore where a Coroner's Inqueſt found V. R. felo de fe, his Executors 2 Lev. 1 5 1 


were admitted to traverſe it, but the Inqueſt was quaſhed for the Omiſſion of a 
the Word Murdravit. | 


tf 


A Coroner's Inqueſt ſuper viſum Corporis, found that W. R. felonice ſeipſum (4) 
in kivum miſit & in Rive prædido ſeipſum emergit, & ſic ſeipſum murdravit, this 
vas quaſhed, for emergo is to rife out, and not to {ink down in the Water, and 
the Going into the River is no Felony, nor felonious, but *tis the Drowning 
tat makes it Felony ; therefore the Concluſion, & fic ſeipſum murdravit without 


the rremiſſes, is naught ; for *tis not ſufficient to find a Man murdered himſelf, 
vithout ſhewing how. c 


A Coroner's Inqueſt may be ſet aſide for a Miſſebaviour of him in his Office, x vent. 650 
and a Melius inguirendum by B. R. as ſupreme Coroner, or B. R. may iſſue out 
a.ommiſſion, or Juſtices of Oyer and Terminer may inquire, but there cannot 


a Mclius inguirendum to the Coroner. 


7 2 5 | 3 5 
Upon an Indiftment and Trial for a Murder, Depoſitions taken before the 1 Lev. * | 
Toner may be given in Evidence, if the Witneſſes are dead. —— | 
He muſt write down the Effect of the Evidence given, and certify it to the [23 
Jultices of Gaol-Delivery, and bind over the Witneſſes to appear. 3 H. 7. cap. 1. 1 & 2Ph. 
| 1 wy P 5 & M. cap. 13, 
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Pi. 102 3 * Cozpozation. 
Anonymous. 


RE E R Holt Ch. Juſt. A Corporation is an Ens civile, a Corpus politicum 
A P ſona politica, 8 x Univerſitas, a jus habendi & Han. ; Auk 
conſtituted for publick and others for private Charities ; the former are not ſub- 
ject to any Founder, or particular Statutes, but to the general Laws and Sta- 
tutes of the Realm, by which they are maintained and ſupported; but private 
Charities are ſubject to the Rules and Ordinances of the Founder, who by Law 


is Viſitor, unleſs he appoint another. 


Anonymous. Mich. 10 Will, 4. C. B. 


62 8 , | 
Corporation Y Preſcrip- Corporation, per Treby Ch. Juſt. and Powell Juſt. if by Preſcription, may 
tion may have ſeveral have ſeveral Names; but if by Charter, *tis otherwiſe, for in ſuch Caſe it 
g Long hag e cannot have ſeveral Names at the ſame Time and to the ſame Purpoſe; for if 
It can nave budene Name. à new Charter is granted, and by a new Name, the old one is gone; as in th 
See Hardres 405. : O ; 3 e 

| Caſe of Baptiſm by one Name, and Confirmation by another, but ſuch Corpora- 
tion may have ſeveral Names to ſeveral Purpoſes ; for it may be created per 0. 
men D. to take and to grant, and per nomen F. to ſue and be ſued. 


: College of Phyſicians verſus Salmon. Trin. 13 Will. 3. B. R. 
1 Ld. Raym. 680. S. C. 


5 Mod. 1 : Salk. 451. J N this Caſe it was held by Holt Ch. Juſt. that where my Lord Coke ſays, a 
S. C. Corporation mult Corporation muſt have a Name, it muſt be underſtood, either as expreſſed in 
bee. 0 l due the Patent, or implied in the Nature of the Thing; as if the King ſhould incor. 
"pg a N porate the Inhabitants of Dale, and give them Power to chooſe a Mayor; in this 
| Caſe, though there is no Name of Incorporation in the Patent, yet it would be 
2 good Incorporation, and the Name * would be Mayor and Commonalty ; fo 
the City of Norwich was incorporated by a Grant of H. 4. by the Name of 
Mayor and Sheriffs, and they are called, Mayor, Sheriffs and Commonalty. 


1 


The Mayor of Thetford's Caſe. Hill. 1 Anne. 


1 Salk, 1 4 Were a Cor- Mandamus being returned without the Common Seal, and without the Hand 
poration may do an Act of the Mayor; and it being moved, that though it was returned in the 
© Record, without their Name of the Corporation, yet it was no corporate Act to charge the Corporation, 
common beat, without their Common Seal, nor the Mayor without his Hand, and therefore one 
or both ought to be done; whereupon the Court ordered Precedents to be 

ſearched, and it appeared that there were many without the Common Seal, and 

without the Mayor ſubſcribing his Name; and it was held by Holt Ch. Juſt. to 

| whom the Court agreed, that a Corporation may do an Act on Record without 

their Common Seal; that this is the Caſe of the City of London every Year, wiv 

make an Attorney yearly in this Court by Warrant of Attorney, without Sealing 

or Signing it, and the Reaſon is, becauſe they are eſtopped by the Record to 

ſay, that it is not their Act; and therefore, if an Action ſhould be brought 

againſt the Corporation for a Falſe Return, they are eſtopped to ſay, that l 

not their Return, for *tis Reſponſio Majoris, &c. upon Record; and as to the 

Hand of the Mayor, *tis a ſufficient Evidence to charge him, that the Man 

mus was delivered to him, and that it hath his Return, and tis incumbent upon 

him to ſhew the contrary; for the Mayor or any other Magiſtrate of the Cor 

poration, who cauſed or procured the Return, are chargeable in their Private 


Capacities, if tis falſe. 


Newton 


Coſts. 


Newton verſus Travers. Mich, 8 Will. 3. 


DJUD GED, that a Dean and Chapter, or a Warden and Fellows of a Ho (5) 

| A may Grant or Leaſe by the Name of Dean and Chapter, Sc. * 96 ev p N 
without ſhewing their proper Names ; and fo they may plead or be impleaded, 1 Inft. 3. a. contra. 
becauſe in their corporate Capacity they have no Name of Baptiſm, or any | 

other Name than that by which they are incorporated; but 'tis otherwiſe in the 

Caſe of a Parion and Vicar, for they muſt Uſe their Name of Baptiſm. 


Anonymous. Paſch. 13 Will. z. N 

N Action was brought againſt the Eaſt-India Company, who are a Corpo- ; 
ration, and the Action was for 5 200 /. and ſeveral Diftringas's lived, bas nap 1d NET IT 

they did not appear; whereupon the Court was moved, that they might have 

exemplary Iſſues returned, and a Rule was made that the Sheriff ſhould re- 

turn good Iſſues, otherwiſe to bring an Action againſt him for not doing it; but 

at laſt he was ordered to attend. | | | 970 


An Information was exhibited againſt the Bailiff and Burgeſſes of Yarmouth, — 3 
one of the Bailiffs (there being two) appointed an Attorney to appear, but the ing: there cannot be a 
other would nat conſent, and the Court was moved, that their Liberties might Seiſure without a Sum- 
be ſeiſed for Want of an Appearance But the better Opinion was, that upon 8 85 

an Information in Nature of a Q%o Warranto, which is datum eff Curiæ intelligi, 

and which is in Nature of a perſonal Action, there cannot be a Seiſure before a 

Summons (i. e.) the I iberties cannot be ſeiſed upon a Venire facias, but upon a 

Diſtring es; but 'tis otherwiſe in a Q Warrants, for there 'tis Summonitus fuit; 

then it was made a Queſtion, whether a Warrant of Attorney made by one of 

the Bailiffs was not ſufficient, becauſe the Corporation did not diſavow it, but 


that was not determined. 


— * * 1 


. BIEN 0 2 — 


Coſts. See Mr. Serjeant Sayer's excellent Treatiſe on Coſts, | 


The King verſus Summers. Paſch. 1 Anne. 


HE Defendant was indicted for a Treſpaſs, and alſo for a Riot; and Coſts NI ay the Cera 
upon Not guilty pleaded, it was removed into B. R. by Certiorari, and the tiorari, without conſider- 
Defendant went before the Maſter, who taxed Coſts; and the Court was moved, ing the Coſts below. 

that he might go before the Maſter again, that the Proſecutor might be con- P. 195 

ſidered in the Coſts for his Charges below, the Maſter having only taxed Coſts 

in Reſpect to the Charges ſince the Certiorari; and per Curiam, The Maſter 

ought not to conſider the Charges below, but only upon the Certiorari; then it was 

moved to aggrevate the Fine, but that was denied, ſince the Party had been be- 

fore the Maſter, and if he inſiſted on it, the Court would ſet aſide the Coſts 

already taxed. | MT Li pk) | | | 


Bigland ver/us Robinſon. Hill. 8 Will. 3. B. R. 


8 | | oF 
AD]UDGED, that where Executors ſue upon any Contract of their Teſta- Executors — * Coſts, 
tor, or for any Wrong done to him, they Mall pay no Coſts either upon | 
a Nonſuit or Verdict againſt them; ſo wherever he muſt ſue as Executor, as 
for Inſtance, he brought an Action of Debt upon a Bond due to his Teſtator, 
| the Defendant pleaded Payment of the Money to himſelf (viz.) to the Executor, 
upon which they were at Iſſue, and a Verdict againſt the Plaintiff, yet he paid 
no Colts ; but if he had brought the Money into Court, then the Plaintiff muſt 
Proceed at his Peril. 18 9 


2 5 : | Jenkins 


Coſts. 


(63) 
Mod. Caſes wo 181, 
1 Salk, 206. When Huſ- 
band and Wife mult join 
in the Action. 


* 


* P. 106 


— 


Where an Executor ſhall 
pay Coſts, where not. 
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Jenkins &. Ur verſus Plombe. Hill: 2 Annz B. R. 


DEBT by Huſband and Wife as Executors of ,. R. in which they declared 
that the Defendant was indebted to them as Executors for ſo much Money 
received by the Defendant for them as Executors; upon Non Aſſumpfit pleaded, the 
Cauſe came to be tried, and the Plaintiffs were Nonſuited ; and in this Caſe ſe. 
veral Points were reſolved by Holt Ch. Juſt. to which the Court agreed, 


1. Where a Man. marries a Woman, who is an Executrix, and if before the Mar. 
riage a Stranger receives Money due to the Teſtator, and he is ſued for it, the 


| Huſband and Wife muſt join in the Action; but where the Money is received after 


the Marriage, the Huſband may fue alone. 


2. If the Money was received after the Marriage, and by Order or Conſent of 
the Huſband, tis the ſame Thing as if the Huſband had received it himſelf, it 
became Aſets in his Hands, and the original Debtor of the Teſtator is diſcharged. 
and if 'tis paid by his Order or Appointment to a third Perſon, 'tis a Derafarit 
in the Executors, becauſe the original Debt to the Teſtator is paid off, and here 
is a new Debtor to the; Executor, who owed nothing to the Teſtator. 

*g. In the principal Caſe, if the Defendant had received this Money, without the 
Order or Conſent of the Huſband, in ſuch Cafe he, by bringing this Action, 
Had affirmed the Receipt, and that it was his Election, and that he conſented o 
make the Defendant his Debtor, fo that the original Debtor to the Teſtator was 
thereby diſcharged. . 1 e 


4. That though the very Bringing an Action againſt the Defendant ſhews, that 
the Plaintiffs conſented to make him their Debtor, & 'omnis ratibabitis retrotra- 
bitur, Sc. fo as the Plaintiffs might bring this Action in their own Name, yet 
tlie bare bringing the Action did not make it Aſſets in their Hands till Judg- 
ment was obtained; and therefore if the Plaintiffs fail in their A. jon (as they 
did in this Caſe, being Nonſuit) the Matter is {et at large again, and the Plaintiff 
may ſue the original Debtor of the Teſtator, if he will. | 


1 
= 


5. That Executors are not excuſed from paying Coſs by the Letter of the Sa. 


- Zute, but by a very favourable Conſtruction thereof; as being preſumed to have 


no Knowledge of the Affairs of their Teſtator, and therefore an Executor ſhall 


Pay Coſts, for not going on to Trial; and where a Cauſe of Action ariſes to the 


xecutor himſelf, for the which he may ſue without naming himſelf Exccutor, 
he ſhall pay Cofts ; and though he names himſelf Executor, and ſues as ſuch, yet 
if the Caſe was ſo, that he might have ſued without naming himſelf Executor, 
he ſhall pay Coſts ; and that in the principal Caſe, he might have ſued without 
naming himſelf Executor, becauſe the Action was brought for ſo much Money 
received by the Defendant to his (the Plaintiff's) Uſe, and by his Order, and there- 
fore ſhall pay Coſts. And per Curiam, An Executor may bring Trover, as Er- 


ecutor, for a Converſion in the Time of his Teſtator, and Hall not pay Coſts, but 


*tis otherwiſe, if the Converſion was in his own Time; ſo where a Judgment 15 
obtained by the Teſtator, and the Defendant eſcapes in the Time of the Execu- 


tor, for which he brings an Action and is Nonſuit, he fall not pay Caſts, but 


tis otherwiſe, if the Judgment and Eſcape were both in his own Time. 


If V. R. is indebted to the Teſtator, and the Executor Accompts with him, 


he (the Executor) may bring an [n/imul computaſſet; and this is a new Attn, 
which the Teſtator himſelf could not have brought, yet the Plaintiff ſhall not 
pay, Coſts,” becauſe the old Debt remains, for tis not extinguiſhed by the Ac- 
compt, but made certain, ſo that tis not a New Cauſe of Action; but where an 
Executor brought Trover and Converſion, and the Defendant came to an Agree- | 


ment with him, to pay ſo much for * the Converſion, in ſuch Cale the — | 
2 | | 4 


Gant had broke the Covenants ; 


certain. 


Vol. III. 


N * 


Covenant. 


4 y 
— 


ſpall pay Cofts, becauſe by this new Agreement the original Cauſe, of Action is 
extinguiſne. i | | | 


The Ch. Juſt. held, that where a Plaintiff ſues as Executor, and could not fue 


but as ſuch, the Thing for which the Suit is brought is not Aſers till Execution 


ſued forth; but where he needs not fue as Executor, tis not Aſſets till Judg- 
ment, and then it is, for the original Debtor is then diſcharged, ſo that *tis a 
Devaſlarit: This Caſe is reported in 1 Salk. 207. but not fo full and fo clear as 
here, and in the Argument theſe Caſes were cited, Latch. 220. Hutt. 78, 79, 
214, 220. 3 Lev. 60, 375. 2 Lev. 185. 1 Vent. 109, 119. Jones 170. Hob. 219, 
233, 284. 1 Cro. 29, 36, 175, 229. | 


Anonymous. Hill. 9 Will. 3. 


Motion was made, that a Pauper might pay Cofts for not going on to a 


(66) 


Trial: Sed per Curiam, he pays no Coſts unleſs upon a Nonſuit, or where 


the Verdict is found againſt him, and then he ſhall pay Coſts, or be whipped, 
See Stat. 23 H. 8. cap. 15. a 


0 


6 


Covenant. . 


was adjudged ill, becauſe not repairing, and non infregit conventiones are two Ne- 


gatives, upon which: Iſſue cannot be joined, but tis good after a Verdict, for the 


Iſue is not immaterial but informal only. 


concelſit, to the Plaintiff with Warranty: Per Curiam, an Action of Covenant 
will lie upon this Warranty as well as Voucher or Warrantia Charte. 


5 Cromant for Non- payment of Rent, and aſſigned the Breach, that the Leſſee 1 Lev. 78. 


did not pay the Rent at any of the Feaſt * Days on which it ought to be paid 
during the Term; this Declaration was held good, though general, for it may 
be true, that no Rent was paid on any of the ſaid Days. | 


The Plaintiff conveyed an Office to the Defendant, provided, that out of the 


firſt Profits he pay the Plaintiff 300 J. adjudged, that an Action of Covenant 
lies on this Proviſo, for *tis not by Way of Condition or Defeaſance, but in Na- 
ture of a Covenant to pay the Money. 


bring an Action for the Money as if he had actually made a Title. 
Leſſee for forty Years made an Under-leaſe to JF. R. for five Years, and after- 


wards made a Leaſe to L. L. for forty Years, who covenants to repair durante 1 Vent. 185. 


termino pred, 40 Annorum, the Under-Leſſee refuſed to attorn, yet L. L. the 


Leſſee for forty Years muſt repair, becauſe his Leaſe is commenced in Point of 


Computation, 


Debt upon a Bond of Covenants, and for Breach, aſſigned, that the Defen- 


"= 
* 


» 


4 . 


7B 


Copley 


upon a Demurrer to this Declaration it was N 
held to be ill, becauſe tis double, be he ought to have inſiſted upon one Breach 


a a | Ph 2 | . | . - l 1 | 85 
N Covenant, the Plaintiff aſſigned ſeveral Breaches in not repairing, the De- 1 Lev. 1 183. Pitt v. 
I fendant pleaded non infregit conventiones, and upon Demurrer to this Plea it Ruſſel. 


3] 
P. 108 


: Covenant to pay W. R. 1001. he making him an Eſtate in D. adjudged, that 1 Vent, x * 1 
if he tender him a Feoffment, and offer to make Livery and Seiſin, c. he may . 


(6) 


(7) 


Covenant and declares, that V. R. and his Wife levied a Fine of Lands ſur 1 Lev. _, : F 


| | 
Lev. 155. o 
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out Compulſion, he pays 


County Palatine. 
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3 Copley verſus Hepworth. Trin. 3 Jac. Rot. 261. B. R. 
68) 


What are mutual Cove- N an Action of Covenant upon Articles of Agrtiment, &c; wherein the Plain. 
nants. he tiff covettanted with the Defendant facere dimiſſionem, to him of a Mill, pay- 


ing 201. Rent per Anaum for ſo many Years, and the Defendant covenanted to 
pay the Rent during the Term; the Plaintiff broright this Action for Non. po. 
ment of Rent, in which he ſet forth, that the Defendant entered and enjoyed the 
Mill, Sc. The Defendant pleaded, that the Plaintiff did not make any Leaſe to 
| him; and upon Demurrer to this Plea it was adjudged, that theſe Articles did 
5 all, Abe. Get. x Cro, not amount to a“ Leaſe, being only a Covenant facere dimiſſionem and Holt Ch, 
7. Juſt. held, that the Making the Leaſe was a Matter precedent, and that the Plain. 
tiff could not be intitled to the Rent till a Leaſe was made, but Eyres, Dolben 
and Gregory, Juſtices, contra, becauſe theſe are mutual Covenants, and equal Reme- 
dies are on both Sides; and 'tis alledged that the Defendant entered, but upon 
the other Point the Defendant had Judgment upen arguing the Demurrer 

Mich. 2 Will: 3. | | | 


* P. 1 o8 EY Hannam vwer/us Redman, Mich. 9 Will. 3. B. R. 


| 3 "DP the Leſ- P E R Holt Ch. Juſt. Where ſeveral Lands are charged with a Rent charge, 


ſee harmleſs from a Rent- and the Owner of theſe Lands makes a Leaſe thereof, and covenants with 
charge, if he pay it with- the Leſſee to ſave him harmleſs, Sc. and afterwards the Leſſee pays the Rent to 
the Grantce of the Rent-charge, voluntarily and without Compulſion, in ſuch Cake 
he pays it in his own Wrotig, and muſt pay it again to the Leſſor; but if he 
5 | is diſtrained for the Rent-charge and his Goods taken, this is a Breach of the 
Covenant, and not before; and the Leſſee muſt not alledge generally, that he was 

| compelled to pay the Rent, but muſt ſhew how. 


it in his own Wrong. 


vent. 1 0.) A Biſhop made a Leaſe, in which the Leſſee covenanted to repair, the Biſhop 
died, and his Executors brought an Action for not repairing in the Time of the 
| Biſhop, and adjudged well. 19 5 


. 


Covenant to ſtand ſeized, See Uſes: 


*Þ 11 8 * County Palatine, ; 


Cotton verſus Johnſon. Hill. 2 Will. 3. B. R. 
Ft) 


i Salk. 183. 8. C. N Ejectment for Lands in the Iſle of Eh, after Not guilty pleaded, it ws 
I Ejectment for Lands in ¶ ſuggeſted on the Roll, the Privilege of the County Palatine, that no Jui 
Ely, a Vene 3 ſhould be returned out of the Ie, and fo a Venire facias was prayed to R. the 
prayed to the next Vn. gert Vill in the County of Cambridge, Et quia videtur Juſticiariis hic ratton coll 
ſonans ei conceditur ; it was objected, that the Defendant's Confeſſion ſhould have 

been entered likewiſe on the Roll, (viz.) Et quia Defendens hoc non dedicit Ide 

ei conceditur, but adjudged, though fome Precedents are ſo, yet either Way 

well enough; for if the Fact is otherwiſe, he may bring a Writ of Error, and 

aſſign it for Error; then it was objected, that the Entry ought to have been, 

quod liberi tenentes nec refidentes in eadem inſula non aggredi debent ad aliquam jut- 

tam extra libertatem illam faciend'; for otherwiſe it 3 not appear to be a Ff 

vilege annexed to the Inhabitants, but a mere Cogniſance in the Biſhop 3 ho#- 

ever, the Trial being in tlie County of Cambridge, of which this is Parcel, the 

Court held it to be aided by the Statute 16 & 17 Car, 2. cap. 8. 


Though 
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Cuſtom. 


—— 


Though tis commonly ſaid, that Lancaſter is a County Palatine by Act of $1 Vent. 157. Davis 6 f. b. 


Parliament, and Chefter and Durbam by Preſcription; yet this muſt not be in- 
tended of a mere Preſcription, becauſe a Franchife; gue ſe exaltat in Preroga- 
jjioum Regis, can never be gained by mere Preſcription, but muſt depend on an- 
cient Grants of Kings, and Allowances in Eyre as well as by Preſcription. 


'Tis true, Lancaſter was erected into a County Palatine, in pleno Parliaments, nek's (3 ö 
Amo 50 Ed. 3. and it was granted by the King to his Son Fobn for Life, tak 
it ſhould have jura Regalia, and a King-like Power to pardon Treaſons; Out- 

Iathries, to make Juſtices of Peace and Juſtices of Aſſe, and all Proceſſes ' and 
Inditments were in his Name; but theſe Royalties are abridged by the Statute 
27 H. S. cap. 24. KG 

* But becauſe Lancaſter was erected by Ad of Parliament into a County Pala-p1gya 21 ( 0 
tine, therefore Outlawry in Lancaſter is pleadable in the Courts of Meſtminſter, but 8 
Outlawry in Cbeſter is not. | | 


) 


By the Charter of H. 4. confirmed by Parliament, the Poſſeſſions of the Plow. 21 2 1 Ja 205. 


Dutchy of Lancaſter are kept ſeparate from the Crown, and are to be in the 
King as they were before he was King, ſo as to paſs by Livery or Grant. 


Thiere is a Seal for the County Palatine, and another for the Dutchy, (i. e.) ſuch 2 Lutw. 1 0 
Lands as lie out of the County Palatine, and yet are Part of the Dutchy , for ſuck 
thete are, and the Dukes of Lancaſter held them, but not as Counts Palatine, for 
they had not Jura Kegalia over them. GE 


'Tis for this Reaſon, that the King may make a Corporation by the Seal of the | (7) 
County Palatine, within the County Palatine; for fo might the Count Palatine 
himſelf, as having Jura Regalia. - | | 


But the King cannot grant or make a Corporation by the Dutch Seal within (8) 
the Dutc by Lands, becauſe tis Jus Regale to grant a Corporation, and the Duke 
of Lancaſter qua talis could not do it. 


Any thing natural, and which arifes from the Land, and which might be (9) 
granted, the King may grant under the Dutchy Seal, for thoſe Things might be 
granted by the Duke of Lancaſter as he was a Subject; of this Nature are Advow- 
ſons, Rents, Ways, Offices, Ec. for theſe ſavour of the Land, and might have been 
granted by the Duke before the Poſſeſſions came to the Crown; but 'tis not ſo of 
a Fair or Market, for thoſe are Jura Regalia. 


Prohibition was prayed to the Dutchy Court at Weſtminſter, for holding Plea of (10) 
Lands within the County Palatine, when there is a Court in the Dutchy for that ! Lev. 74 
Purpoſe, and the Dutchy at Weſtminſter is only for Lands out of the County Pa- 

latine. Et per Curiam, It doth not appear, that they have any legal Authority 

to act as a Court of Equity, for the Statute of Ed. 4. doth not give them a 

Court of Equity, but a Court of Revenue; however it was allowed, becauſe of 

long Continuance and Practice. | | 


» 
r 1 0 * 2 


* Cuſtom. | —_— 


dee that moſt excellent Report of the Caſe of Taniſtry, in Sir John Davy's Reports, wherein 
this Subject is treated with great Learning and Perſpicuity. Fol. 28. b. 


A Sno Law can oblige 4 People without their Conſent, ſo wherever they (1) 
conſent and uſe a certain Rule or Method as a Law, ſuch Rule, &c. gives 
it the Power of a Law. 
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Cuſtom. 


4 


(4) 


(s) 


(9) 


Sid. 237. 


(10) 


2 Lutw. 1317. 


Moor 123. 3 Cro. 110 
392. 1 Lev. 262. 


PETR 


2 Lutw. 1188, 


| 


— 


Now this Conſent is either verbis or fadtis (i. e.) *tis expreſſd by Writing or 
implied by Deeds and Actions; and where a Law is founded on an implied af. 
ſent, rebus & fafits, tis either Common Law or Cuſtom, | | 


If 'tis Univer/a', then *tis Common Law, if Particular to this or that Place, then 


tis Cuſtcm, and had its Riſe in this Manner; 


. When the People found any Act or Rule to be fit and agreeable in its ff 
Inſtance, it was natural for them to repeat and practiſe that Rule; and if this 
continued from Age to Age, and was ſo practiſed, then it grew into a Law either 
local or national, according to the Extent of it. N 


And ſuch Cuſtom ougbt to have four Properties, (1.) It ought to have 2 


reaſonable Commencement, for no Uſage can make that good, which was not 0 


ab initio. 

But a Cuſtom ſhall not be taken to be unreaſonable becauſe tis contrary to 
the Common Law); for the Cuſtoms of Gavelkind and Borongh Engliſh are con- 
trary to the Common Law, and yet they are allowed to be good. 


Neither is a Cuſtom unreaſonable for being injurious to private Perſons or 


' Intereſts, ſo as it tends to the publick and general Advantage of the People. 


therefore a Cuſtom to undermine Houſes in publico incendio, a Cuſtom to turn his 
Plough on the Headland of another, are good; the one to prevent the Spread- 
ing of the Fire, and the other in Favour of Huſbandry. 5 | 


But where a Cuſtom is injurious to the Publick, or to a great Number of 
People, and only for the Benefit of ſome Individual, in ſuch Caſes 'tis unreafon- 
able ; as for Inſtance, a Cuſtom, that the Commoners of ſuch a Manor ſhall 
not put in * their Cattle, till the Lord firſt put in his Beaſts, or that the Lord 
ſhall diſtrain and keep the Diſtreſs taken till a Fine or Ranſom is paid at his 
Pleaſure ; for the Original of ſuch Cuſtoms was by Fort or Uſurpation. 


1 


(2.) A Cuſtom ought to be certain. . 
(3.) The Continuance to be without: Interruption; for Diſcontinuance de- 
ſtroys a Cuſtom by the ſame Reaſon that Continuance made it. | 
(4-) A Cuſtom mult not be againft the Prerogative of the King, 


Nov as to Local Cuſtoms it hath been held, that a Cuſtom of a Manor cannot 
extend beyond that Manor; therefore in. Treſpaſs for breaking his Cloſe in D. 
the Defendant pleaded a Cuſtom within that Manor for every Tenant. to have 2 
Way in the Place where, Fc. and it did not appear, that the locus in quo, G. 


was within the Manor, this was held naught upon a Demurrer. 


Treſpaſs for Breaking his Cloſe the Defendant pleaded, that the Cloft: lay in the 


Hundred of W. in the ſaid County, called the Kingsfield, and that in 5. Kid 
Place, called the Kingsfield, there is, Cc. Et talis conſuetudo ufitat* in eodem quid 


bene alicui (omitting the Word licuit) volenti fodere pro plumbo. Ft per Curiam, 
Want of the Word /icuit makes all imperfect; but if it had been in, yet this 
Plea is naught, becauſe he ought to have laid a Pœſtive Uſage in Fat, and not 
Quod, bene licuit alicui, Sc. beſides the Cuſtom is not laid in any Manor, Vill or 


Pariſb, and there cannot be a Cuſtom in a particular Parcel of Ground called 
the King gield. | a N | : 


To plead Pro eo quod ſecundum conſurtudinem, a Thing is ſo and fo, 1s 


naught ; for it ought to be poſitively alledged (viz.) quod infra ſuch a Place, 
talis babetur conſuetudo. ee * | 


ant | eo „ ©, 


Cuſtin, 


t DOA. 


Damages. 


* 


Cuſtom, that the Parſon, in Conſideration of the greater Increaſe of Tithes, M ( Pike 1 

all keep a Bull and a Boar; this is good, becauſe founded on a Conſideration 35. Ce. Eliz. 203. 

of ſome Benefit. | | Ad i as Lb ah | 
But a Cu om in London, that if a Stranger die iti one Pariſh and is buried in Roll. Abr. + 

another, that he ſhall pay the ſame Fees in the Pariſh where he died, that he 

doth to the Pariſh where he is buried, is naught, becauſe he was not bound to 

come to Church, and to receive the Sacrament in that Pariſh where Buried. 


— 


* Damages. See Judgments 5 IT * P.114 
| See Mr. Serjeant Sayer's Treatiſe on Damages. 
HERE a Judgment is given for the Plaintiff, and the Defendatit (1) 
* brings a Writ of Error, and the firſt Judgment is affirmed, the De- 


| fendant in Error ſhall have Damages and Coſts for the Delay of Exe- 
cution, and the Trouble he is put to, and this by the Statute 3 HJ. 7. cap. 10. 

but *ris otherwiſe, if the firſt Judgment was given for the Defendant, and the 

PlaintiF brings a Writ of Error, for there is no Delay in the Execution; but 

this is now altered by the Statute 8 & 9 Will. 3. cop. 11. by which it is enacted, 

that it ſhall extend only to Judgments upon Verdicts. | 


In all Actions where the Plaintiff hath Damages by Common Law. he hath 7 * ny 3 
Cots likewiſe by the Common Law; and fo *tis in all Actions wherein the ; Fw Me 1. Vent. 133. 
Plaintiff hath Damages by Virtue of the Statute of Ed. 6. or any precedent - 
Statute, for in all ſuch Actions the Statute gives him Coſts as well as Damages, 


And in any of theſe Caſes, if a ſubſequent Statute doubles or trebles the Da- 1 
mages, the Coſts are ſo too; as for Inſtance, in Treſpaſs for a Forcible Entry | 
upon the Statute 8 H. 6. or in an Action of the Caſe upon the Stat. 2 H. 4. 
for ſuing in the Admiralty for a Matter ariſing on the Land, or in an Action of 
Maſte, upon the Szatute of Glouceſter, againſt Tenant in Dower, or Tenant by 
Curteſy, for theſe are Acts of Additions (i. e.) there were Damages at Common 
Law in theſe Caſes, which theſe Statutes increaſe. | 


Fut in an Action of Waſte againſt Tenant for Life, or in a Quare Impedit, (4) 
the Plaintiff ſhall have Damages, but no Coſts, becauſe there were no Damages 
at Common Law, but are given after the Statute 1 Ed. 6. by ſubſequent . t.cutcs, 


Now in theſe Statutes of Creation (i. e.) ſuch Statutes which give Damages, ('s 
where there were none before at Common Law, or before the firs of Ed. 6. 
there is a Diverſity, where a Statute gives certain Damages, and where uncertain „ 
for if a Statute of Creation gives uncertain Damages, no*Coſts can be recovered, | 
but if the Damages are certain, Coſts ſhall be“ recovered as well as Damages; « Pp 
b 3 1 . b . | 115 

ut this is only to be intended of Private Actions to the Party grieved, and not 
of Popular Actions, as in Qui quam, Informations, &c. 1 


Cook verſus Beale. | 1 Ld. Raym. 176. 8. C. 


DJUDGE D between theſe Parties in an Action of Aſſault, Ec. that une, 3 1 
where the Plaintiff declares of a Wounding by the Word Maibemavit, tis be i my 


clear the Damages may be increaſed, though Damages are given by the Jury. 


So 'tis where the Plaintiff ſets forth a Wound fo particular in his Declaration, (7) 
that by the Deſcription it appears to be a Maibem; and fo *tis where the Wound 
Vor. III. N 7 C | is 


t 


* 
—_— „ tha OE. Y — 
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Death of either party. 


is viſible and apparent; and this may be done, whether Damages are given by the 

5 Jury upon an Iſſue joined, or upon a Writ of Inquiry. 
Dyer 105, 3% But this Increaſe of Damages muſt be given by the Courts at Weſtminſter Upon 
the View of the Wounding, or upon Afidavits made thereof; and it cannot be done 
by the Juſtices of Mi prius, who, if the Wound is very great, muſt. indorſe 
the Evidence on the Poſtea, and upon ſuch Evidence the Damages will be in. 
creaſed, though the Wound was not ſet forth in the Word Maibemavit in the 

eclaration : and ſo tis without ſuch Indor ſi ment where the Cauſe was tried 
before a Judge of that Court where the Motion is made for Increaſe of Da. 
mages, - ; | 


Treſpaſs in the Palace Court, the Cauſe was removed into B. R. by the De. 

. fendant, and the Jury having given 15 s. Damages, the Queſtion was upon the 

Statute 22 & 23 Car. 2. cap, 9. whether the Plaintiff ſhould have no more 

Coſts than Damages: Et per Curiam, the Cauſe, being removed by the Defen- 

dant, the Plaintiff ſhall have more Coſts, but not if it had been removed by the 
Plaintiff, for ſo he might be more vexatious. | 


pd R—_ 
3 


* Death of eitger Party. See Scire facias 2. 
Oades ver ſus Woodward. Hill. 1 Annæ, B. R. 


(1) 8 . | | 
1 Sal. 87, 8. Gf HE Caſe was, one Woodward gave a Warrant of Attorney to confeſs a Judg: 
* La mY. T ment, and died in Hilary Vacation, the Attorney entered the Judgment x 
„Hell. of Hilary Term, but did not bring in the Roll till after the Eſoin-Day of Luſter 
5 Term, ſo that now it was a poſt Terminum Roll; and the Queſtion was, whether it 
mould be received, if it was received, then the Judgment would be of Hilary 
Term, which was whilſt the Party was alive, and conſequently it would be good: 
But per Holt Ch. Juſt. this Roll was not admitted to be filed ; by the Courſe of 
the Court, all the Rolls of Hilary Term ought to be brought in before the Ein- 
Day of Eaſter Term, and a poſt Terminum Roll cannot be received without Leave 
of the Court, upon Motion made for that Purpoſe ; and ſuch Leave is never 
granted, but where it appears to the Court that no Body can be prejudiced by 
it, for tis dangerous; and though it hath been done, he would never conſent 
that it ſhould be done again, becauſe by this Means the Statute of Fraude, and 
the Statute for docquetting Judgments would be fruſtrated, for if the Court ſhould 
allow the Filing this Roll in Eaſter Term as a Judgment in Hilary Term, when 
it was not amongſt the Rolls of that Term, or the Vacation following, how could 
Putchaſers avoid it, when it was neither docquetted, or to be ſearched afif 
in that Term, upon either of thoſe Statutes ; ſo the Court would not allow the 


Filing it. | 
* Woolridge verſus Cloberrie. Mich. 4 Jac. Rot. 15. B. R. 
N Action on the Caſe was brought againſt four Defendants, and the Plain- 


*P.116. 


2 Ld. Raym. 766. 


*%h— 
oy 
— | 


EP. 117 


2 
Action againſt ſome De- 


fendants, one died before : a 5 a 

the Trial, the judgment tiff had a Verdict and Judgment, (it was for ſtopping his Watercourle) 
ages the reſt was re- one of the four Defendants died before the Trial; and atterwards, upon a Writ 
verſed, | 


of Error brought, the * Judgment was held to be erroneous as to him who was 
dead, and therefore it muſt be reverſed againſt all the Survivors, for it cannot 
® Cro. Eliz. 145. Cro. be reverſed in Parcels : The Difference was taken between Actions founded on 
Car. 426, 509, 514. Jones Torts and on Contracts, in the firſt Caſe, if there are ſeveral Defendants, and 
356, 367» 499. one die before the Verdict, yet the Action ſhall ſtand ; ſo if he die after Ver. 
dict, the Plaintiff may ſuggeſt the Death of him puis darrem Continuance, and 
take Judgment againſt the Survivors, but there needs no Surmiſe to alter the 
Diſtringas or the Venire, for by the Deatli of one Defendant the Action 5 
e trans WE _ * 


CC 
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not abſolutely abate: Tis otherwiſe in Actions founded upon Contracts, which 
in their Nature are entire; and therefore in ſuch Caſes, if *tis ſuggeſted that one | 
is dead, no *® Judgment ſhall be entered againſt the Survivors : There is alſo a“ Com. 186. Sid. 259. 
Difference betwen Verdicts at .Nift prius and at Bar; for if after a Verdict at the 

, prius, one of the Defendants ,die before Judgment, there, if *tis entered 
againſt all, 'tis erroneous, but 'tis otherwiſe if entered after a Trial at T Bar, for t Poph. 132. Roll. 768. 
there the Judgment relates to the Verdict. | 


Ellwaies verſus Lucy. 


H E Plaintiff brought Treſpaſs againſt four Defendants, they all appear- 3 Lev. Ae 2 a- 
ed, and after ſome Continuances, three of them pleaded, that the other gainft four Defendants, 

died after the laſt Continuance, & petunt judicium de Brevi & quod Breve predit? 13 the _ 5 
Caſſetur; and upon Demurrer to this Plea it was adjudged ill, becauſe they N V 

ould have concluded, Ei petunt judicium J Curia ulterius procedere vult, for the | 

Writ actually abated by the Death of the other Defendant. | 


mh 


— — — w » 
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* Debt. > . 126 


Ward verſus Evans. Mich. 2 Annæ. 2 Ld. Raym. 928. S. C. 
| | Comyns 198. S. C. . 


H E Caſe. / There was a Debt of 50 7. due to the Maſter, who ſent his Mod. Ca * 2 Salk. 
Servant with the Deblor to receive the Money; they went to a Goldſmith, 442. Taking Paper is 

upon whom the Debtor had a Bill of 100 /- and the Goldſmith indorſes 50 J. on no 1 er where there 
that Bill, and gave the Servant a Bill upon another Goldſmith for 501. and the“ = precedent, 
next Day that Goldſmith broke, and thereupon the Maſter reſorted to the 
firſt Goldſmith, who refuſing to pay the Money, an Action was brought againſt 
him by the Maſter, and whether it would lie, or not, was the Queſtion : Et per 
Holt Ch. Juſt. the Taking a Note in Writing for Goods fold may amount to a 
Payment of the Money, becauſe tis Part of the original Contract; but Paper is 
no Payment where there was an original and precedent Debt as in this Caſe there 
was, for *tis intended to be taken upon this Condition, (viz.) That the Money 
be paid in a convenient Time. 5 SEL | 


Marle verſus Flake. Trin. 12 Will. 3. B. R. 


PER Holt Ch. Juſt. Payment of a Bond with a Condition indorſed is a good Payment of 3 on 4 
Plea before but not after, no more than to an Action of Debt upon a finple Bond is a good Plea be- 

Bill, for when the Breach is made, the Benefit of the Condition, which is always in oe e the Condition bro- 

Behalf of the Obligor, is gone. py 1 


ns 


But now fee the Stat. 4 & 5 Anne for Amendment of the Law, 


Adjudged, that where the Leſſor aſſigned his Rent without the Reverſion, that 1 Lev. 22. 


the Aſſignee (if the Tenant agrees) may maintain an Action of Debt for the Rent, 


becauſe the Privity of Contract 1s transferred. 


| - 2 (4) 
The Leflor made a Leaſe, reſerving 201. per Anmum to be paid quarterly, 2 Vent. 129. 


5 may be brought for the laſt Quarter's Rent, without ſhewing the other 
re 


ee (Quarters were ſatisfied, for every Quarter's Rent is a diſtinct Debt, and dif 
unct Actions lie for each Quarter. 


Deeds. 
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Deeds. 


Spelm, Rel 7. | H E Elder Saxons made Conveyances of their Lands here, without Deed 
or Writing (viz.) either by the Delivery of a Turfe, of a new Staff, c. 
The firſt Deed concerning Lands was made by Withredus King of Kent, Ayn 
694. and that, and other ſubſequent Writings made for ſuch Purpoſes, were 
called Chirogrephs, but in the Time of the Normans, they were called Charters, 
and afterward Deeds. e | 


P. 119 


Anonymous. Paſch. 9g Will. 3. 


tay: | 
By a Profert I in Curia, P E R Holt, Chief Juſtice, when a Deed is pleaded with a Profert hic in Curia 
the Deed is in Court. the very Deed itſelf is by Intendment of Law immediately in the Poſſeſſion 
of the Court, and therefore when Oyer is craved, *tis of the Court, and not of 

the Party. | | 


ts) After Oyer 1s craved, the Deed is become Parcel of the Record, ind the Court 
muſt judge upon the whole. | ä 


(4) The Demand of Oyer is a Kind of Plea, and may be counterpleaded. h 


(5 When a Deed is not in Court no Oyer can be granted; therefore when Oyer is 
Sid. 308. prayed, *tis always intended, that the Deed is in Court, and the Words ei legitur 
in bæc verba, &c. are the Act of the Court. | 


1 
eb demanded Oyer of the Bond and Condition & ei legitur; the Condition was for 
Performance of Covenants in an Indenture made between the Plaintiff and the In- 
teſtate ; then the Defendant prayed Oyer of the Indenture mentioned in the Con- 
dition, though it was not in Court & ei legilur, and then he pleaded, and the 
Plaintiff demurred, ſo that the Indenture was not in Court; it ſhould have been 
produced by the Defendant, under the Hand and Seal of the Plaintiff, and where 
it was made, and the Subſtance thereof, that if it ſhould be miſrecited, or a 

5 wrong Deed ſet forth, the Plaintiff might plead Non ef fadtum: Now in this Cale 
P. 126 he cannot plead that Plea, becauſe * the Defendant bath not alledged, that it was 
the Plaintiff's Deed, and for that Reaſon*he cannot crave Oyer of it, and pet it truly 
entered, if it ſhould be miſrecited. But adjudged, that upon a General Demurrer, 
it ſhould be intended to be the true Indenture, and that it was in Court, and that 
if the Defendant had endeavoured to trick the Plaintiff, he might have complained 

. to the Court. 


minded againſt an Adminiſtrator upon a Bond of his Inteſtate, the Defendant 


(7) 


1 Saund. 306. In Debt upon Bond conditioned for Performance of Covenants in an Inden- 


ture: The Defendant craved Oyer of the Condition, and pleads, that he hath the 
Indenture in Court, and that there are no Covenants therein to be performed, E 
boc, &c. The Plaintiff prayed Oyer of the Indenture, which was entered in ber 
verba; and it appearing, that there were ſeveral Covenants therein to be perform. 
ed, he demurred to the Defendant's Plea, and adjudged good; for upon Oye of 
the Indenture, tis made Part of the Defendant's Plea ; fo that it appearing judi. 
cially to the Court, that he did plead a falſe Plea, and averred againſt the Truth of 
what appeared by the Indenture ;. therefore the Plaintiff needs not ſhew any Mat- 
ter of Fact in his Replication to maintain his Action, but 'tis more proper tor 
him to demur, 


(8) 


Lev. 113. Cro. Car, Adjudged, that where a Choſe in Action is created by a Deed, the Deſtruction 
1 el ſuch Deed is the Deſtruction of che Duty icſelf ; as in Caſe of a Bond, 2 
ns 297 Sc. but 'tis not ſo where an Eſtate or Intereſt is created by a Deed. 


Debt 


—_— 


Default. Demurrer. 


__ „ 


— 


* 


Debt upon Bond; the Defendant pleads, that he delivered it as an Eſcrow, Et vent. 5 434 
oc paratus eſt werificare ; and upon a Demurrer to this Plea, it was adjudged ill, 

becauſe he ought to ſhew to whom he delivered it, and then to conclude, Et fic 

yon eff fartum; for this Plea amounts to a ſpecial Non e faftum, and the 

Plaintiff cannot reply, that he delivered it as his Deed; and travers, that he deli- 

vered it as in Eſcrow, 

| 8 Anonymous. Mich. 3 Anne. 
7 E R Holt Ch. Juſt. A Date of a Deed is either expreſs or implied; the Date of a Deed either 
expreſs Date is the very Day and Year in which the Deed was made, expreſs or implied. 
and this is always intended when in Pleading *tis ſaid, bearing Date; the other is 
the Implied Date, which 1s the Delivery. | 


— — 


* Default; 3 P. 121 
Staple verſur Heydon, Trin. 2 Anne. B. R. 2 Ld. Raym. 922. 


Da. Jos 


: is Fences: the Defendant pleaded: is fendant is out of Court 
down his Fences; the Detendant pleaded, that one Grey was poſſeſſed of this by Default there can be 


no Repleader. 


Defendant had pleaded, that he had no other Way to the Timber-yard, but that 
there could be no Repleader, becauſe by this Default the Defendant was our of 
Court; then it was urged; that che Treſpaſs being not juſtified by the Defendant 
it was confeſſed, and therefore” Judgment ought to be given againſt him 
upon his Confeſſion; and not upon the Iſſue and Verdict; ſo is 3 Cra. 214. 
1 Leon. 68. But per Holt Ch. Juſt. where the Defendant confeſſeth a Treſpaſs; 
and avoids it by ſuch Matter as can never be made good by any Manner of Pleading, 
there Judgment ſhall be given againſt him as upon his on Confeſſion, without 
any Regard to the Iſſue, and ſo is that Caſe in 3 Cro. But where the Defendant 
avoids and juſtifies by ſuch Matter as would have been ſufficient, if it had been 
well pleaded, (which is this very Caſe) this, if ill pleaded, ſhall not be taken for 
a Confeſſion of the Plaintiff's Action; to which Powell Fuſtice agreed, for this 
was no more than @ Nient dedire, and not a plain and expreſs Confeſſion, 


8 


—_— 


2. Demurrer. * P. 122 
Anonymous; 
BER Holt Ch. Juſt. There were Special Demurrers at Common Law, but they OfSpecial * 8 
were never neceſſary bitt in Caſes of Daplicity, and therefore they were ſel- Demurrers, and the Rea- 


dom practiſed; for as the Law was then taken to be upon a Special Demurrer, the ſon of making the Statute 
Vol. III. 7 D Party 27 Eliz. 
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Departure. 


Party could take Advantage of no other Defect in the Pleading, but to that 
which was ſpecially aſfigned for Cauſe of his demurring. 


l_—— 


(2) But upon a General Demurrer he might take Advantage of all Manner of De. 
fects, that of Duplicity only excepted ; and there was no Incenvenience in ſuck 

Practice, for the Pleadings being at Bar vita voce, and the Exceptions taken or- 
tenus, the Cauſes of Demurrer were as well known upon a General Demurrer a 
upon a Special one; therefore after the Reformation, when the Practice of 
Pleading at Bar altered, the Uſe of General Demurrers ſtill continued, and there. 
by this publick Inconveniency followed, that the Parties went on to argue a 
General Demurrer not knowing what they were to argue, and this was the Occa- 
ſion of making the Statute 27 Elix. by which 'tis enacted, that the Cauſes of 
Demurrer ſhould be known in all Caſes, and this was reſtorative of the Com. 
mon Law. V 5 


( 8 | 
Kiel. 76. Aab 3 Demurrer to the Evidence admits the Truth of the Fact, but denies its Effects 
in Law; and if ſuch Demurrer is at the Aſſiſes, it ſhall be tried and determined 
3 Cro. 75. in B. R. or in C. B. Sc. and if the Demurrer is upon Written Evidence, the 
| Plaintiff muſt join or waive it; otherwiſe, if it is upon Parol Evidence. 


+ Ley, 0 4) Many Things have been adjudged ill upon a Special Demurrer, which are 
| otherwiſe upon a General Demurrer; as tor Inftance 5 
In Treſpaſs, the Defendant pleaded a Deſcent to him as Heir, and did not 


ſay filio & beredi, or how he was Heir, this is naught on a Special Demurrer. 


{ wv) So in Debt upon a Bond to ſave harmleſs the Defendant pleads indamnifica- 
lum ſervavit, EIT N . | 
(6) So petit judiciuꝰ fi ab afione inſtead of petit judiciu“ & damna. , 


—_ — 


* 
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5 N 
3 * Departure. 
| $1575 "Vt Anonymous. Hill. 2 Anne, B. R. 
Aſſault laid to be done on I N Treſpaſs, Aſſault and Battery, it was ruled by Holt Ch. Juſt. that where the 
ſuch a Day, &c. The PlaintifF laid the Aſſault to be done on ſuch 4 Day, and the Defendant in plead- 
Day is nat material. ing ſome Special Matter juſtifiies on another Day, ſo that now by this Pleading 
the Day is made material, yet the Plaintiff in his Replication may alledge the 
Aſſault to be done on another Day, and that this is no Departure; tis true, it 
hath been held otherwiſe, but the later Opinions are, that the Day is not mate- 
_ nal, and that the Plaintiff may maintain his Declaration. 


2 5 „ FI 2 Abo both A : 5 Ay 
1 Roll. 15 128 What In Replevin, the Defendant pleads, liberum tenementum, and Damage-feaſant 


is a Departure. 2 Wilſon there; the Plaintiff in his Replication confeſſes, that the Defendant was ſeiſed ia 


98. Fee, but made a Leaſe dated 26 May to V. R. habendum from the Date, for thirty 
Years ; the Defendant rejoined, that the ſaid W. R. regranted to him the faid 
Term for thirty Years, habendum from the 25th Day of May in the ſame Month: 
Adjudged this is a Departure, for the Day is to be excluded, and then there is a 
Reverſion for one Day left in J. R. the firſt Leſſee, fo that the Defendant is 
Tenant for Years, Reverſion for one Day to I. R. Remainder to the Defen- 
dant in Fee; now when the Defendant pleaded a Freehold, it muſt be in- 
tended a Freehold in Poſſeſſion, which he fhould have maintained in his Re- 
Joinder, | 


A Departure, in Latin, Deceſſus, is a Going off to new Matter of Juſtification z 
as for Inſtance, where the Defendant pleads no Award made, and then rcj0105, 
: it 

2 - ' 


- 
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Deputy. Devaſtavit 


it was not lendered; ſo where he pleads Non domnificatus, and then rejoins de ſon DE 


irs Demeſne, but where in Covenant the Defendant pleads Performance, the 1 Lev. 85, 1 


| ad 6 
plaintiff replies, he would not attempt; the Defendant rejoins, he was robbed; 
ki: was held no Departure. 


That which is pleaded at Common Lato cannot be maintained by Cuſtom, as Sid. Fly 4 
where the Plaintiff brought an Action of Covenant; * the Defendant pleaded In- * P. 124 
fancy, and the Plaintiff rephed the Cuſtom of London to charge Infants, - 


But if the Defendant plead a Stazute, and the Plaintiff replies, it is repealed or 1 Lev. * ) 
erpired, the Defendant may rejoin, that 'tis revived or continued, as the Caſe is, 
aud this is no Departure. 5 


— — 


Deputy. Sce Office 8. 
Barker ver bs Kett. Paſch. 13 Will. „ 1 Lo. Raym. 658. 
15 | x 1 8. "#7 


HS Caſe is reported in 1 Salk. by the Name of Parker verſus Kett, to Comyns 1 a; 1 Salk. 
Iv zhich may be added, as then adjudged, (viz.) That a Deputy may act in 95. Deputy may act in 
bis own Name as well as in the Name of his Principal; and Combe's Caſe in the his own Name. 
| nin) Report, is not Contrary ; for though *tis there held, that he who acts as an 
Attorney mult ute the Name of his Principal, yet the Judgment in that Caſe is 
otherwiſe. : N 


That where a Man hath an Intereſt and an Authority, and doth an Act without 62) 
reciting his A#/hority, it may be intended to be done by Virtue of his Intereſt, 
as in * Clee/'s Caſe; but where a Man hath an Authority only, and doth an Acc 


which cannot be good but by Virtue of that 4#:bority, it ſhall be intended to be * 6 Rep. 


done in Purſuance and Execution of that Authority, though *tis not recited ſo 
to be done. N | 1 po. 


Anno 18 H. 7. the King granted the Office of Remembrancer of the Exche- EI 1 3) 
4 20 2 . 2 . 5 112. ver. 
quer to one Robert Blague, to exerciſe by himſelf or per ſufficientem Deputatum, and : 


Amo 3 H. 8. he was made a Baron of the Exchequer quamdia ſe bene gelſerit, 
and yet he ſtill continued to exerciſe that Office by Deputy. 


A Steward of a Manor cannot make a Deputy without Special Words in his Sl © ( 15 
Patent enabling him ſo to do; becaule *tis ® an Office of Truſt and Knowledge, 4 Þ wm 2 
wich are Qualities annexed to his Perſon. | 3399 :5 


( 
Upon a Bill in the Duchy Court, the Queſtion was, Whether a Stewardſhip 2 Mod. 17% 
ol a Manor could be granted in Reverſion; and adjudged that it might, becaule- 

It may be granted in Fee, or for any leſſer Eſtate, and ſo in Reverſion becauſe 


t may be granted to be exerciſed per ſe, vel ſufficientem Deputatum; Sir Robert 
Howard's Caſe. | | | | 


1 — 


Devaſtavit, |. 


DJUDGED, That Payment of an uſurious Bond is a Devaſtavit, but (1) 
+a Delivery of Goods fraudulently ſold by the Teſtator kimſelf, is nor. 


Payment of a Legacy before a contingent Covenant broken 1s not a Devaſtavit, 


| (2) 
but after *tis broken, tis a Devaſtavit. | 


Payment 
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) Payment of a Statute whilſt a Writ of Error is depending, upon a Fug, 
5 precedent 19 the Statute is not a Devaſtavit. Judgmen 
(4) In Equity, the Executor of an Executor is liable as far as he hath Aeli be 

he 1s not ſo at Law; now by the Statute 30 Car. 2. rap. 7. the Executor or 
Adminiſtrator of a wrorigful Executor is liable for a Devaſtavit of the wrongful 
Executor. | 


LE i - 
by .* = 


(5) After Aſſets found, or Judgment upon a Demurrer, the Sheriff muſt return 
Aſſets or a Devaſtavit, (i. e.) he ſhall not return aua Bona generally, but 

he may return nulla Bona in the ſame County. | | 
A An Executor pleaded a Note of 5000 J. which, with Teter:ft, amounted 1 
| 7000 l. and a Judgment thereupon not ſatisfied, this was adjudged ill; for if | 
| Intereſt did run in the Time of the Executor, it was a Devaſtavit in him to ſuffer 
"(5 | | it, unleſs there was a Defect of Aſſets, which ſhall not be intended, and therefore 
wh the Defendant ought to have ſhewed ſuch Defect, if there was any. 
3 HF 1 Co. A Feme Covert, who was Executrix, ſurvived her Huſband, ſhe ſhall be char. 
vert ſurviving her Huſband ged for a Devaſtavit committed or done by him; ſo likewiſe if the Plaintiff had 
ſhall be charged in a Pe- recovered againſt her Huſband whilſt living, for a Devaſtavit during the Cover. 
vaſtavit by him. ture, and then the Huſband dics, the Widow ſhall be charged for the Damages, 

P. 126 but not for the Coſts. > | 
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g | | | 
| Vent, 215. Deviſew A DJUDGED, that a Deviſe to V. R. for Life, Remainder to his Heir 
W. R. for Life, Remain- is a Fee: ſimple, for Heres eſt nomen collectivum; but if he add, and to the 
der to his Heir isa Fee- Heirs of fuch Heir, it is for Life only, for Words of Limitation being added to 
Signs: the Word Heir, it ſhall be taken as d&/ignatio penſonæ. | 


— os 140 to A Deviſe to W. R. and to the Iſſue of bis Body, if he have no Jſue at that 
W,. R. and to the Iffue of Time, *tis an Eſtate-tail, and the Word Iſue is a Word of Limitation, for other- 
his Body is an Eſtate- tail, wiſe it would ſignify nothing; but tis otherwiſe if the ſaid /. R. had 1ſue at that 
if he hath no Iſſue at that imme, for then tis a joint Deviſe, or if it be the Remainder to the Iſſue of the Nach 
2 | of V. R. for then they take a Remainder in præſenti, as Purchaſers. 


1 Vent. RE, Deviſe to A Deviſe to V. R. and the Heirs Males of his Body; and if he die with- 
W. R. and the Heirs out Iſue, Cc. is only an Eſtate in Tail male, for an Implication of an Eſtate of 
Males of his Body, is an Inheritance ſhall never ride over an expreſs Eſtate limited before. 

Eſtate in Tail male, | 

1 Vent. LF Device to A Deviſe to W. R. for Life, and afterwards to his Heirs male, is an Eſtate- 
his Heir male is an Eſtate- tail; but it would not be fo if the Eſtate was limited to his Heir male, and the 
rail. 1 Heirs of the Body of ſuch Heir male. 


1 Vent. x. f, fo the The Teſtator had three Sons, and he deviſed his Lands to his third Son for 

Iſſue of his Body is an Life, and after his Death to the ue of bis Body by a ſecond Wife, with Power 

Ritate-tail, to make her a Jointure, this is an Eſtate-tail, for the Word 1ſue is nomen col. 
trvum, and equivalent to Heir. =. | 


Ch. As. D Deviſe of The Teſtator deviſed a Moiety of his perſonal Eſtate to his Wife, and then 
a Moiety to the Wife, the ſeveral Legacies to others, and the Reſidue to another. Et per Curion, the 
ſhall have a full Moiety. Wife ſhall have a full Moiety, and then the Debts ſhall be paid and deducted it 
P. 127 of che other Moiety, if that be ſufficient; and if there is Money, Bonds and 
Leaſe for Years, the Wife ſhall have a Moiety of the Leaſe 3 

| - . 
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Dieviſe. 


The Huſbahd deviſed his Goods to be fold for the raiſing Portions for his Ch. Rep. * Devil to 


Daughters, and that if the Goods were not ſufficient for that Purpoſe, then the raiſe Portions out of the 


Queſtion was, whether the Leaſes might be ſold; if the Goods were not ſufficient ? , 
Ft per Finch Lord Chancellor, the Deviſe of the Annual Profits gives no Power to 
ſell, but a Deviſe of the Profits doth, and the affirmative Words ſhall hinder 
the Power in this Caſe of a Chattel; as it might in caſe the Land had been 


Freehold. 


A Writing was made in this Form (vig.) This. Indenture made between, &c, Ch. Rep. Fr . 4 
whereas, Sc. now in Conſideration of 55. he bargains and ſells to the Parties to be 2 good Will, though 
be diſpoſed in Manner following. All the Reſt I give and bequeath, Sc. and 8 
make the ſaid Parties my Exccutors, this was adjudged a good Will. 8 


The Father ſettled a Leaſe, with Reference to his Will, in which he gave 5001. - b. Rep. 249. Deviſe af 
i i | Fortions to be paid at 21 
to each of his Daughters, to be paid at the Age of twenty-one, and if any or and if die n 
all died before that Age, then to others, but deviſed no Maintenance to them till others, a Maintenance can- 
their Portions became payable. Et per Curiam, a Maintenance cannot be de- not be decreed, becauſe of 


creed, becauſe of the Deviſe over. | „ che Deviſe over. 


Fiſher verſus Nicholls. 


HE Conſtruction of Wills is more favoured in Law to fulfil the Intent * 8 10) 

of the Teſtator, than any Deed or Conveyance executed by him in his 5 hold 1. 

Lifetime. 8 5 2 : DR . 

Wherefore, where a Man by Deed gives Lands to W. R. and his Aſigns for 1 

ever, this is only an Eſtate for Life; but in a Will theſe very Words make an <4 nn a Fee-fimple 
Eflate in ee. 3 | | 


of his Wife, this is a good Eſtate for Life by Implication in the Wife; bur *tis not Peviſe is not a Convey- 
ſo in a Deed. | ES 5 ee —— Law, 
Now per Holt Ch. Juſt. The Reaſon of this Diverſity is not only, that the 3 how jy 
Teftator is intended to be inops Concilii, but becauſe a Deviſe is not a Convey- „5 
ance by the Common Law, but by the Statute; tis true, there were Deviſes be- „ P 

fore the Statute“ of H. 8. but thoſe were not by Common Law but by Cuſtom, 128 

as in Caſes of Burgage Lands; now as Cuſtom enabled Men to diſpoſe of their 

Eſtates in this Manner, contrary to the Common Law, fo it exempted this Kind 

of Conveyance from the Regularity and Propriety required in other Convey- 

ances ; and thus it came to paſs, that Wills upon the Statute, in Imitation of 

thoſe by Cuſtom, gained ſuch favourable Conſtruction, „ | 


Adjudged, that when the Deviſe was in theſe Words, T give all to my Mather, 2 Lev. B0 ( F "1 Mz 
that by theſe Words the Heir was not diſinherited, becauſe *tis uncertain what bank. Where i 
was intended by that Word Al; though it was inſiſted, that it included the ſhall not be diſinherited, 


whole Eſtate both Real and Perſonal, for qui omne dat nibil excipit. are : _ Will w 
Ts | | oudtiul, | 


Deviſe to his eldeſt Son for Life, and if he die without Iſſuè living at the 1 Lev. 1 Wbere the 


Time of his Deceaſe, then to his ſecond Son and his Heirs; but if his eldeſt Deviſe is only of an Eſtate 
Son hath Iſſue living at his Death, then the Fee-ſimple ſhall remain to his Right for Lite. „ 
Heirs for ever; adjudged, this is an Eſtate for Life in the eldeſt Son, which is 
not Crowned in the Reverſion he hath as Heir, and that the Remainder. to his 

Right Heirs is not executed but contingent. | 


The Wife was Tenant for Life, Remainder to the Right Heirs of the Huſ- , Lev 1 (13) 
band, who deviſed his Lands to the Heirs of the Body of his Wife, if they at- 88 | 
tained to the Age of 14 Years, and died without Iſſue; this is an execu 
Deviſe, and no Kemainder to the Heirs of the Wife; for though ſhe hath an 

e Eſtate 


o 


Vol. III. r 7 E 


ſame to be raiſed out of the Rents, Iſſues, and Profits of his Leaſe Lands ; the Profits, is a Power to fell, | 


So a Deviſe to V. R. being his eldeſt Son, and his Heirs, fer the Death Cro. Car. 266. Jones 343. 
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Eſtate for Life, yet that was not created by the Deviſe ; but this is a new Eſtate 
and not joined to that of the Wife. | ; 


(14) Adjudged, That Wills appointing a Guardianſhip of a Child upon the Statute 
I. Vent. 20). of Car. 2. cannot be proved in the Eccleſiaſtical Court; neither can they prove 
Wills there for Lands, but of Goods and Lands they may. 


* Y 8 —_ 


2 


p. 19 35 Deſcent. 

1 Vent. * 1 N immediate Deſcents there can be no Impediment, but what ariſes in the 
| Parties themſelves. „ | | 
Us) The Grandfather is an Alien or attainted, and hath Iſſue the Father who 


hath Iflue a Son, and both Denizens, the Son ſhall be Heir to the Father 
notwithſtanding the Diſability of the Grandfather ; otherwiſe if the Father had 
been attainted. | | | | 


1 Vent. 2 5 1 87. An Alien hath Iſſue Two Sons, both Denizens, the one may be Heir to the 


contra, other, though neither of them could be Heir to the Father; for the Deſcent 
| between the Brothers is immediate, and there is no Diſability in them, though 
there is in the Father. a 
- : | 
A Father attainted hath two Sons, the one may be Heir to the other, for the 
Deſcent is immediate; and though the Father is the medium differens ſanguinis, jet 
he is not the medium differens bæreditatis. _ 


SE 
1 Vent. 416, 428. Co, 
Lit. 8. a. 


1 In immediate Deſcents, a Diſability by Attainder or being an Alien, not only in 
the Parties, but in any intermediate Anceſtor, through and by whom the Deſcent 
is made, is an Impediment, and obſtructs the Deſcent. | | 


C6) There were three Brothers, all Aliens; the two Youngeſt were naturalized, and 
the eldeſt had Iſſue, then the third Brother died. Adjudged, that his Land 
cannot deſcend to his eldeſt Brother, or to his Iſſue, becauſe he was incapable 
himſelf, and his Iſſue cannot come in but by Repreſentation ; ſo they ſhall deſcend = 
to the ſecond Brother. 


„I Salk. 1 4 ) Per Holt Ch. Juſt. in his Argument in the Caſe between * Clements and Scuda- 


Lamb. 167, Feld. Edm, more, all the Lands in England were of the Nature of Gavelkind before the Con- 


134. queſt, and deſcended to all the Iſſue equally ; but after the Conqueſt, when 
Knights Service was introduced, the Deſcent was reſtrained to the eldeſt Son, for 
the Preſervation of the Tenure. _ | 8 


Geld. de Succeſſ. cap. 3. But in both Caſes, Succeſſion by Right of Repreſentation was allowed, and fo 


it has been in all Nations, 


—— 
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*P.o Dilcontinuante of Action. 5 Iſſues joined, 9. 
© Saliſbury verſus Proctor. Hill. 8 Will, 3. B. K. 
Laos N Action was brought againſt two Defendants, one joined Iſſue, and the 


Diſcontinuances are help- 


ed after Verdict. 5 Mod. other demurred ; the Iſſue was tried, and there was a Verdict againſt that 


306 Defendant; ſo that no Day was to be given to him; but as to the other, Day 


ſhould be given and Continuances entered till Judgment, but none being en- 
tered, a Writ of Error was brought, and theſe Diſcuntinuances were aſſigned tor 
Error; for being after Verdict they could not be helped by the Verdict. But 

1 | per 


Diſcontinuance of Action. 


r 9 2 


„„ "5" SO 


per Holl. Ch. Juſt, Diſcontinuances are helped as well after the Verdict, as before | 
and fo it hath been adjudged, for the Starute faith, Where the Fact is tried, with- 
out relating to Diſcontinuances before more than after a Verdict. 


a = 22 th 8 


Philer ver/us Boſon. Hil. 3 & 4 Will. 3. B. R. 
RROR ona Judgment in the Court of Exceſter; the Error aſſigned was (2) 


the Want of a Continuance, for it was ad proximam Curiam, which is ill in an Statute of Jeofailes ex- 
Inferior Court; but per Curiam, the Judgment being given upon a Verdict this dends to Inferior Courts. 
Diſcontinuance 18 aided ; for the Statute of Jebofailes extends to Inferior Courts, 
and muſt be favourably conſtrued to give a Remedy, and the Words are, any 


Diſcontinuance, Miſcontinuance or Miſconceiving of Proceſs, which are gener 3 
Words, and applicable to all Courts of Law. 


Anonymous. Paſch. 5 Will. 3. B. R. 


| it 
N Tr-/paſs and Battery againſt Husband and Wife, the Original, as recited in g: Gn; (33 
the ons, was of : Battery only at one Time, but the Declaration it- — * 
ſelf was of ſeveral Batteries done by them at ſeveral Times, to which ſeveral * 
Batteries the Defendants pleaded; and the Plaintiff replied as to one of them 
only, upon which they were at Iſſue, and it was found for the Plaintiff: Et per 
Curiam, the Original not being ſet out by craving Oyer, we will intend .it to be 
Right, but miſrecited at the Top of the Declaration; and the Plaintiff not re- 


plying to one of the Batteries, 1s but a Diſcontinuance, which is helped by the 
Verdict. | | 


After a Demurrer argued, the Court will not give Leave to diſcontinue in an , Lev. « (4 ) 
Action of a Debt upon a Bond to perform an Award. | | aha 


But *rtis not ſo in an Action of Debt for an Eſcape. I Lev. 191. 
Nor in n Action of Debt upon a Bail Bond, nor in Debt upon a Bond to ac- (6) | 
compt, nor in an Aſumꝑſit upon an Accompt ſtated, 1 Lev. 227. 1 Lev. 295, 


There ſhall be no Diſcontinuancèe before Judgment in the King's Caſe, and Hard. 50 . 7) 


therefore, if after Iſſue joined and tried for Part, it ſhould be moved in Arreſt 
of Judgment, that there is a Diſcontinuance as to the Part; this may be aided, 


for the King may either take Iſſue upon it, or enter a Noelle proſequi to help the 
Diſcontinuance. 3 | | . 


Miſcontinuance is a Wrong doing, but a Diſcontinuancè is not doing a Thing; 
as per Holt Ch. Juſt. A. ſues the Hundred for the Robbery of B. his Servant, 
the Hundred imparles, and idem dies dat” eſt pred. B. now after Verdict, the De- 
tendant is fine die in Court, unleſs *tis to move in Arreſt of Judgment. 


(8) 


After a Special Verdi the Court may give Leave to diſcontinue, for tis not a Hill. © Wl a 1 5 
complete Verdict, but this is a Favour. : Ke a 
Diſcontinuances are either to the Prejudice of the Heir, or of the Succeſſor, or 

of the Wife, or of him in Remainder or Reverſion, or of the Jointreſs. Per 


Stat, 11 H. 7. cap. 20. or againſt the Tenant by Curteſy, with Warranty by the 
Statute of Glouceſter, cap. 13. | = 


( 10 ) 


* A Diſcontinuance to the Prejudice of the Succeſſor is remedied by the Sta- P. 132 


3 
utes 1 & 13 Eliz. and 1 Fac. cap. 3. | | (1) 
A Diſcontinuance to the Prejudice of. the Heir is hindered by the Statute 32 H. ( - ) 
d, by which tis enacted, that the /Yife or Heir may enter. | 


But 
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Diſſenters, &c. 


\ 


But Diſcontinuances to the Prejudice of Remainder-men and Reverſioners ſtill 


- 


continue. 


” 


Some Diſcontinuances diſplace or deveſt the Eſtate only, others not only dif. 
place and deveſt it, but take away the Entry, and this is properly a Diſcontinu- 
ance, and *tis where he who aliens hath an Inheritance, either in his own Right 
or in the Right of another, as Tenant in Tail; as for Inſtance, where the Huf. 
band is ſeiſed in Right of his Wife, for they not only deveſt the Eſtate, but put 


the Wife or Iſſue to their Action, by taking away their Entry. : 


Some Diſcontinuances gain a Reverſion in Fee determinable, and ſome an nbſo- 
lute Fee; if Tenant in Tail makes a Leaſe for the Life of the Leſſee, this is 2 


Diſcontinuance of the Eſtate-tail and the Reverſion, and therefore the Tenant in 
Tail hath gained a tortious Reverſion in Fee, but determinable upon the Life 


the Statute, for the Eaſe 
of Quakers, 


. Glaſecock, | zz 


of the Leſſee. 


For if Tenant in Tail make a Gift in Tail to V. R. if he die without Iſue, 
the Diſcontinuance is determined; but if he make it in Fee, this is a Dif. 
continuance for ever. | 


' Tenant for Life, Reverſion to . R. in Tail, who bargained and fold to Jy, 
I. in Fee, and then levied a Fine of his Reverſion to B. in Fee; adjudged, 


that . V. had nothing by the Bargain and Sale, but an Eſtate for the Lite of 


his Bargainor deſcendible to his Heir as a ſpecial Occupant : But the Fine 
having only barred and extinguiſhed the Eftate-tail, and having paſſed nothing 
to the Cogniſee, the Eſtate of the Bargainee is become a baſe Fee, deſcendible 
to his Heirs as long as the Bargainor has Heirs of his Body. See Tock verſus 


5 4 


The Huſband covenanted to ſtand ſeiſed to the Uſe of himſelf for Life, Re- 


mainder to his Wife for Life, Remainder to the Heirs-Males of their two Bo- 


dies, Remainder to his eldeſt Son W. R. who was born of the firſt Venter, Ge. 
afterwards the Huſband and Wife levy a Fine to W. W. in Fee, with Warranh, 
and die without Iſſue-male, by Reaſon whereof the Eſtate * deſcended on V. K. 
the eldeſt Son of the Cogniſor: adjudged, that this Fine and Warranty was 5 
Bar, becauſe a Warranty cannot be a Bar to the Eſtate-tail of V. R. the eldeſt 
Son, unleſs that Eſtate was diſcontinued, and it could not be diſcontinued, unleſs 
the Eſtate- tail to the Cogniſor was diſcontinued and diſplaced by the Fine and War- 


ranty; and here the Eitate-tail to the Huſband and Wife was not diſcontinucd, 
| becauſe they were not ſeiſed of it at the Time of the Fine levied ; for they were 


not ſeiſed in their Demeſne as of Fee-tail, but the Huſband was Tenant tor 
Life, Remainder to the Wife for Life, Remainder to the Heirs-Males of their 


two Bodies, fo that theſe are diſtinct Eſtates which cannot unite, and by Con: 


ſequence the Eſtate for Life is not drowned in the Eſtate-tail. See the Cale, 
Stephens verſus Britteridge. | 


Mm. — 8 
* — 


Diſlenters, &c. 
Hilton verſus Byron. Paſch. 11 Will. * B. R. 


Criminal 6k — within HE Plaintiff Hilton, being a 2:aker, moved for an Attachment againſt 


Byron, offering to take his ſolemn Affirmation, according to the late AG 
that he went in Danger of his Life ; but the Motion was denied, unleſs he would 
take his Oath in common Form, becauſe this was a criminal Caſe, and not within 
the Statute. | = 
1 1 The 
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Diſſeiſin 


—— 


The Queen verſus Ride. Mich. 4 Anne. B. R. 


3 | hs 3 48-3 : 
Popiſh Recuſant convif made his Wife Executrix, and afterwards ſhe was The Wife and Executrix 
. * . -1.+,-  - of a Popiſh Recuſant eon- 
ermitted by the Spiritual Court to prove the Will; but a Prohibition was x; e nie W. 
P WES AE) * vict cannot prove his Will. 
granted, becauſe ſhe is diſabled by the general Clauſe of the Statute. Eliz. cap. 4. | 
Par. 22. and not enabled by the Proviſo. | 


* The King verſus Larwood: 1 Ld. Raym. 29. 8. C. 


torney-General replied, that he was obliged by Law, and ought to have re- 
ceived the Sacrament, c. The Defendant rejoined, that he was a Proteſtant 


Diſſenter, and exempted by the Toleration-Act, which he ſet forth; and upon a 


Demurrer to this Rejoinder it was adjudged, that this is a private Act, of which 


1 


NFORMATION againſt the Defendant for not taking upon him the 4 Mod. 7 Salk. 167. 
Office of Sheriff of Norwich: He pleaded the Statute + 13 Car. 2. that he t Cap. 1. The Subject 
had not qualified himſelf, for that he had not taken the Sacrament as enjoined b N YT. 8 
that Statute, according to the Uſage of the Church of England, Sc. The At- e 


the Court cannot take Notice without Pleading it; that by ſeveral other * Sta- 1 & 23 Eliz. 


tutes all Perſons are to obſerve the Diſcipline of the Church of England ; that 
the Law took no Notice of Diſſenters befgre this Act of Toleration, which ex- 
tends only to ſuch Diſſenters who take and ſubſcribe the Declaration at the 
Quarter-Seſſions; that the Statute 13 Car. 2. now pleaded by the Defendant, 


doth not exempt Men from ſerving in Offices to which they were obliged before 


that Act was made, but to qualify them to execute it, and that the Subject can- 


not be exempted from this Office, but by Act of Parliament or a Grant from 


the King. 


E * 


Dilleiſin. 


IHE Leſſor made a Leaſe to V. R for eighty Years, to commente next 1 Lev, 45 


Michaelmas, if W. W. ſhould ſo long live, and after the Death of W. W. 
for thirty-one Years longer: W. R. the Leſſee, entered before Michaelmas, and con- 
tinued the Poſſeſſion afterwards; the Leſſor entered upon him, and then the Leſſee 


aſſigned over the Term: Er per Curiam, the Entry of W. R. the Leſſee before 


Michaelmas, was a Diſſeiſin to the Leſſor and nor a Poſſeſſion by Virtue of the 
Leaſe; and therefore the Entry of the Leſſor did not diſturb the Poſſeſſion of 
the Term, for in that reſpect he is not poſſeſſed but only by the Diſſeiſin, which 
is hereby purged, and by Conſequence the Term is well aſſignable, | 


* So 'tis if a Stranger had entered on the Leſſee, that would have turned 
the Term to a Right, becauſe he was not. poſſeſſed by Virtue of the Term. 


But if Leſſee for Years had'ſtaid till Michaelmas Day, and then had entered, 
and afterwards the Leſſor had entered on him, it would have turned the Term 


to a Right, becauſe he had a Poſſeſſion by Virtue of the Term, which being de- 
velted he cannot aſſign ſuch Caſe before Entry. 5 


Page verſus Heyward. Trin. 3 Annæ. Piggot's Recoveries 176. 


TÞ HIS Caſe is reported in 2 Salk. quod vide, in which it was held per Holt 
1 Ch. Juſt. That a bare Entry on another, without an Expulſion, makes 


(x3 


„270. 


* P. 133 
(2) 


Lak 
k. 570. Entry with- 
out an Expulſion makes 


only a Sezin, ſo that the Law will adjudge him in Poſſeſſion who hath the Right, only a Seifn. 


and ſo are the Words to be underſtood in a Special Verdict. 


Vol. III. 1 J. 


„ _ 'Dittreb. 


. Intravit & fuit inde ſeifitus prout lex poſtulat ; but it will not ; 
ſeiſin or Abatement, without an Expulſion. | e Dip 


Diſtreſs, 
Stanfitt verſus Hicks. 9 Will. 3. Me 2 Ld. Raym. 280. 8. © 


1 

de th 1 7 Fray after HE Caſe was, there was a Leaſe made for one Year, and fo from rar t 
Year, as long as both Parties pleaſed, by Virtue whereof. the Leſſ- E 
tered, and was in Poſſeſſion for two Years and an half, and the Rent 3 
Arrear the Leſſor diſtrained, and adjudged, that he could not by Law, beca 10 
by this Agreement there was an Eſtate for two Years created, and no bg _ 
the other was a growing Intereſt or Eſtate at Will, which, being a diſtin& Eſtar 
from the firſt, cannot be * ſubject to the Arrears of the firſt, The Reporter tell 

us the Law is contrary. 85 N 

*P. 136 * Howell ne Bell. Mich. & Hill. 8 Will. 3. C. B. 

Where N en N Replevin, the Defendant avowed, for that JV. R. was ſeiſed of the Place 


where, Sc. in Fee, and being ſo ſeiſed he granted a Rent Char 
to W. W. for Life, that Y. W. is dead, = that he (the Defendane) may 
Executor, and diſtrained in the Place where, for ſo much Rent in Arrear r. 
due to his Teſtator in his Lifetime; but did not aver, that the Place ben 
Sc. was then in the Seiſin of the Grantor of this Rent, or any other Perſon he 
claimed by, from or under him; and upon a Demurrer to this Avowr Holt 
Ch. Juſt. held, that the Executor might diſtrain either on the Grantor . any 
other Perſon, who comes in by or through him, and if the Plaintiff is not able : 
to the Diſtreſs, tis more natural for him to ſhew it in his Replication, for his 
own Defence. Beſides, the Statute which empowers Men to ditt rain ie Reme- 
dial Law, and therefore ought to be expounded according to Equity and ex- 
tended accordingly, and the Words therein being Executor of T enants for Life 
may ex vi Termini include all Tenants for Life. | 


Anonymous. Mich. 8 Will. 3. C. B. 


3 83 be diſ- IF Cattle eſcape by the Default of the Owner, on the Lands of the Leſſor. he 
trained, though not levant } may diſtrain them for Rent, though not levant and coucban“; but if ſuch 
and couchant. Eſcape be through the Default of the Leſſee, in not repairing the e the Leſ- 
ſor cannot diſtrain them till they are l vant and couchant; for if the Leſſor had 
the Lands in his own Hands, he muſt repair the Fences, and conſequently he 


muſt ſee, that his Leſſee doth it, for he is not to take Advantage vf his own 


„ See the King v. Lar⸗ * Default. 
wood. 


diſtrain for Rent in Arrear 
to the Teſtztor. 


* 


Where a Bibber mall be. Adjudged, that the Rule of the Common Law, which exempts Uten/ils, Tools, 

made for Utenſils of Inſtrumenis of Husbanary, &c. from Diſtreſs, holds only in Diſtreſſes for Kent Ar- 

| Huſbandry. rear, Amerciaments, Sc. but doth not extend to Cafes where a Diſtreis is given 
in the Nature of an Execution by any particular Statute, as for Poors Rates, Se. 


44 es | 
2 Lutw. 1380. Where a Treſpaſs for taking two Sheep; the Defendant juſtifie Till wiz.) 6 
Diſtreſs is well pleaded. cepit & diſirinxit the laid Sheep Ei Toll, and the * did 2 3 
P. 17 fully might; it was doubted, * whether this was a good Plea, becauſe be did 
not lay cepit & aſportavit nomine diſtriftionis ; but it ſeems clearly to be naught, 
if he had not ſet forth before that cepit & diſtrinxit. | * 


(6) 5 | 
2 Lut. 1536. Where wo In Treſpaſs for taking ten Beaſts 1 April, and alſo for taking other twelve 


Dieſes no befor more 0n te ſid ft Deg of April The Defendant pleaded, that the Plini 


Diſtribution Divorce. 


— 


ha. Laie granted to him, rendering Rent, and that there was 70 J. Rent in 
Arrear, and that he (the Defendant) did take the firſt ten Beaſts for 60 J. Par- 
cel of the ſaid 70 l. and the other t2v2lve Beaſts afterwards, for 10 J. Reſidue of 
the aid 70 J. and upon a Demurrer to this Plea, it was adjudged ill; for one 
cannot avow for two Diſtreſſes made for one and the ſame Rent; it was the Defen- 
dant's Fault to diſtrain too little at firſt. ; 5 

But the Reporter tells us, that if the Defendant had pleaded, that at the 
Time of taking the firſt Diſtreſs, there was not ſufficient to be taken for the 


whole Rent, upon the Land, and that the firſt Diſtreſs was but only of ſuch a 
value, it had been good. | 


Diſtribution. 
175 


N Adminiſtrator at Common Law was bound to diſtribute the Surplus Adminiſtrator 3 to 
of the Inteſtates Eſtate; but this was altered by the Statute 21 H. make Piſtribution. 
8. cap, i5. by which he is not compellable, though he accepted the Ad- 
miniſtration upon that Condition; and this again is altered by the Statute 22 
& 23 Car. 2. cap. 10. by which he is compellable to make Diſtribution, yet an 
Eſtate pur auter Vie is not to be diſtributed, though it be within that Act; as for 
Inſtance. | | 


Oldiſon verſus Pickering, Mich. 8 Will. 3. 1 Ld. Raym. 96. s. C. 


N this Caſe it was adjudged, that though an Eſtate pur auter Vie is made 1 Salk, . Eſtate 
Aſſets by the Statute 29 Car. 2. yet *tis not Diſtributable within the Statute Pur auter Vie, is not diſ- 

22 Car. 2. for Diſtribution of Inteſtates Eſtates, becauſe Diſtribution is a Quali- tributable. 

ty not neceſſarily included in the Notion of Aſſets, as Payment of Debts is; and 

this laſt Statute is only, that Goods and Chattels * ſhall be diſtributed ; now an 

Eſtate pur auter Vie is not properly Goods or Chattels, but remains a Freehold, 

though *tis Aſſets by the firit Statute. 


P 138 


Pett verſus Pett. 1 Ld. Raym. 571. S. C. 


N Inteſtate, having neither Father or Mother, Wife or Children, but only a 1 Salk. 1 3 8 
Sifter of his Father, and two Daughters of his Father's Brother; a Motion tration ſhall be granted to 

was made for a Mandamus to the Ordinary to make Diſtribution, who had granted the Aunt and not Dittri- 
it to his Father's Siſter. Sed per Curiam, by the Statute 22 Car. 2. there ſhall be Asten to the Children of 


no Diſtribution amongſt Collaterals after Brothers and Siſters Children of the In- N 
teſtate; for that Statute is a Reſtraint on the Common Law, and therefore ſhall 
not be carried farther than the Letter, and after ſuch Collaterals, it ſhall go to 
the next of Kin to the Inteſtate, which in this Caſe was to his Father's Siſter. 
\ f | 
Divorce, 
(1) 


Divorce a Vinculo matrimonii is a Bar of Dower ; but a Divorce a menſa & Noy 100. 
Thoro is not, for the Marriage ſtill continues, and therefore_the Parties 
thus divorced cannot marry again during their joint Lives. RET: 


. 8 N ; | 2 

A Divorce for Adultery was anciently a Vinculo Matrimonii, and therefore in the Glan. . Blas. 92. 
Beginning of the Reign of Queen Eliz. the Opinion of the Church of England 18 Ed. 4, 45. 
Vas, that after a Divorce for Adultery, the Parties might marry again; but in nn 

diamb's Caſe, Anno 44 Eliz. in the Star-Chamber, that Opinion was changed, 
and Archbiſhop Bancroft, upon the Advice of Divines, held, that Adultery 
was only a Cauſe of Divorce @ menſa & thoro. 
| Debt 
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. 


Debt upon a Bond againſt Cecilia Mogan, alias dict Cecilia, late Wife of Jabn 


Cro. Eliz. 853. Englebert : The Defendant 3 that at the Time of the making this Bond, 


ſhe was the Wife of John Englebert, who was ſtill living, & non ef faftum 
. The Plaintiff replied, that che ſaid Cecilia and the aforeſaid Englebert * were di. 
vorced, for that he had another Wife: Ez per Curiam, the Sentence of Divorce is 
but declaratory ; the Marriage was void, ab initic, and therefore the Woman was 
always ſole, and by Conſequence her Bond good, | 


15 The King verſus The Lord Lee. 


( ) . 8 
2 Lev. 138. * Wife not ſe- PON the Complaint of the Wife of the ill Uſage of the Huſhang, 3 
gy e * oy mpg Habeas Corpus was directed to him to bring her into Court, who appear- 
VOLT is Ld Beha. ing, and ſeveral Afidavits being read of the hard and ſevere Uſage, and of her 
 Confinement, and that ſhe was in Danger of her Life; and ſhe her ſelf makins 
Oath of this Matter, the Court bound him with Sureties for his Good Behaviour, 


but they would nor ſeparate and remove her from him. | 


| PET — 
8 I” — * * * 20 — by 
\ ————— 


Dogs. 
(41 | 


1 Cro. 125. 2 Cro. 44 FFAHE Law takes Notice of a Greybound, a Maſtiff, a Spaniel and Tumbre|, 
for Trover will lie for them ; and though a Man hath a Property in a 
Maſtiſf, yet the Thing is of ſo baſe a Nature, that 'tis not“ Felony to ſteal a 

® 7 Rep. 18. See the Maſtiff. | 
Stat. 10 Geo. 3. c. 18. | | | 
s ee ee Where a Maſtiff falls upon another Dog, the Owner of that Dog cannot ju. 
1 tify the Killing the Maſtiff, + unleſs there was no other Way to ſave his Dog; 
and therefore in Treſpaſs for Killing his Maſtiff, if the Defendant plead, that the 
Maſtiff fell upon the Dog, and that he killed the Maſtiff leaſt he ſhould worry 
the Dog, *tis naught, for, perhaps, he might have ſaved him otherwiſe ; but if 
he plead, that he could not take him off, part them, nor prevent the Worrying 
of his Dog otherwiſe than by Killing the Maſtiff, this is a good Juſtification : E 
per Curiam, the Owner of a Maſtiff is not bound to muzzle him, unleſs he be 

found to be miſchievous. „ | 


® 


(37 Treſpaſs for Killing his Dog, the Defendant juſtified, for that he was Owner 
of a Warren, and that the Dog was there ſeveral Times killing Coneys, and 
1 And. 135. 2 Cro. 44: then was running after them * to kill them: Et per Curiam, this is a good Juſ- 


FP. 140 tification, for *tis the Uſage to kill Cats and Dogs in Warrens. 
(4) | CIS „ 
Dyer 25. If a Dog kill a Skeep, not being uſed ſo to do, nor by the Encouragement of 
| another; ſed fortuito, p 6 Maſter is not liable, no, though accuſtomed to kill 


Sheep, unleſs the Maſter did know it. 
Chambers verſus Warkhouſe. 


443 . | : | 
3 Lev. 336. Where a \ROVER deſex Catulis & quatuor Catellis, after a Verdict for the Plan- 
Man may have a Property _ tiff it was objected, that Catulis ſignified little Whelps, and Calli 
in a Dog. Whelps of any Sort, as of Dogs, Foxes, c. beſides, a Man cannot have any 


| Property in helps ; Sed per Curiam, it ſhall be intended helps , Dogs, and 4 
* Hob. 283. Dyer 306. Man may have a Property in a Dog, for Treſpaſs lies for taking away * Cann 
12 Cro. 463. Venaticam, and the like Action for killing a + Maſtiff. 


api 
Don# 


Donatives. 


| ; * 2-1 
ONATIVES areelther by Royal Foundation or by Royal Lfcence, The Ordinary Nath Power 
or by original Agreement with the Ordinary; bur after tis eſtabliſhed, the 28 to the Parſon but not 

Ordinary hath nothing to do with it, *tis viſitable by the Patron's Commiſſioners, 3 
it muſt be reſigned to the Patron, no Lapſe can incur: But per Holt Ch. Juſt. the 
Ordinary hath a Power as to the Parſon, though not to the Place; for if the Parſon 
marries without a Licence, or commits any Miſdemeanor, the Ordinary may 
uniſh him in that reſpect, but he cannot regulate the Seats in the Church; and 


if che Patron will not preſent, the Ordinary may compel him; the Parſon is Vel. 61. 
exempted from Attendance at Viſitations. | 


It has been formerly held, that a Donative may be diſtroyed by the Preſenta- 4 uin not 
tion of the very Patron; but in + Ladd and Wid1ow's Caſe it was adjudged by deſtroy a Ponative. 
Hel! Ch. Juſt. and che Court, that though a Preſentation might deſtroy an Im- ? Salk, 541. 
propriation, it could not aeſtroy a Doualive, becauſe the Creation thereof“ was * P. 141 

by Letters Patents, by which the Land was ſettled to that Parſon and his Suc- 

ceſſors, and he to come in by Donation: Et per Jones Juſt. Inſtitution to Churches 

was not a Temporal but a Papal Inſtitution, which was not received in ſome 


Places in England; and where it was not received they went on in their old Way 


and Method, and are called Donatives. 


TheIncumbent of a Donative was cited into the Spiritual Court to take a Licence 1 Mod. 8 Tikes not 
from the Biſhop to preach ; and the Pretence was, that it was a Chapel, and that to viſit a Donative, 
the Parſon was ſtipendiary: Et per Curiam, If *tis a Donative, and the Biſhop | 
will viſit, a Prohibition ſhall be granted, | 


— 


Double Plea. 


Lamplugh verſus Shortridge. Paſch. 13 Will. 3. B. R. Comyns 
| V | 


HERE is a ſhort Note of this Caſe in 1 Salk. but the Caſe was thus: 1 Salk. 219. Where a 
It was a Writ of Error upon a Judgment in the Common Pleas in an Plea is donble, where not. 


not double. | | 


% : * 


* Gaile ver/us Betts. P. 142 


E B T upon Bond, the Defendant craved Oyer of the Condition, which 1 Mod. 227. Where a 
was to pay 40 l. ſo long as the Defendant ſhould enjoy ſuch an Office, by Plea is not double, 
quarterly Payments every Year ; then he pleads, that the Office was granted to 

three for their Lives, and that he enjoyed it as long as they lived, and fo long he 

Paid the ſaid Rent quarterly: The Plaintiff replied, that he (the Defendant) enjoyed 

tne Office longer, and that he had not paid the Money by quarterly Payments; and 

upon Demurrer to the Replication it was objected, that it was double : Sed per 

Curiam, it is not, for the Defendant cannot in his Rejoinder tender an Iſſue upon 

Payment of the Money, becauſe that would be a Departure from his Plea. 


Vor. III. 1 , Ercle⸗ 
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2 a Commiſſion to hear and determine Eccleſiaſtical Cauſes and Ofences, accod. 


Biſl op, yet the Authority and Juriſdiction is from the Crown, like the Precet; 


wtrinſq; Tabulæ. 


(4) 


Hob. 78. 1 Vent. 3. 


ST 
Dean and Chapter. 


2 Vent. 225. 


(6) 


(8) 
Chanter and Præcentor. 
1 Lev. 113. 


. 144 


1 Wilſon 11. 2 Stra. 
1192. | 


Eccleſiaſtical Things and Perſons, See Dr. Burn's 
Law hath annexed to certain Officers an Eccleſiaſtical Juriſdiction as incident 10 


| doubted but the Palatine Juriſdiction was originally from the Crown; and there- 


cannot be without a Preſentment, and the Party Preſenting muſt be upon Oarh, 
unleſs it be a publick Ferſon, as a Parſon, Vicar, Sc. | 


Chapter- f ouſe; for what they do at ſeveral Times, and in ſeveral Places, may 


H. 8. but Leaſes made by the Chanters of Paul's muit be confirmed, tor they 


Fecal. Law. 
Ec CLESIASTICAL Courts are either immediately derived from the C rown, 
as a Court of Commiſſioners, tor by the Common Law the King may grent 


ing to the Eccleſiaſtical Laws, but not to uſe any temporal Puniſnmient, as Fine 
and Impriſonment without the Help of an Act of Parliament. 


Or ſuch Courts are not derived immediately from the Crown; and thus the 


their Office, as in the Caſe of a Bop, who is Judex Ordinarius within his Dis. 
ceſe; and ſo of an Archdeacon; and though the Proceſs runs in the Name of the 


of Counties Palatine, which are in the Name of the Cunt ; yet *tis not to be 


fore the King hath a ſuperintendent Power over theſe Courts, as he is Cl, 


* Now as to Cauſes determined in theſe Courts it hath been held, that Matri. 
monial and Teſtamentary Caſes were anciently determined in the Tempera! Courts, 
for they are not in their Nature Spiritual; that the Proceedings in theſe Courts are 
either between Party and Party, or ex OHicic, as publick Proſecutions, & c. but theſe 


And none but thoſe in Orders can exerciſe Eccleſiaſtical Juriſdiction in theſe 
Courts by the Canon Law; but now by the Statute 37 H. 8. Doctors at Lau 
may; and in ſuch Caſes the Chancellor of the Biſhop, who is uſually a Do#:r of 
Law, is Judge, and therefore the Biſhop himſelf may , ſue before him, as the 
King doth before his Judges, in his own Courts. | | 


By the Uſage in England, generally the Archbiſhop is Guardian of the Spiritual. 
ties, ſede Vacante, in his ſuffragan Dioceſes; but of Common Right, and conſe- 
quently where ſuch Uſage hath not prevailed, as to all Matters bf Juriſdiction. 
except Ordination, the Dean and Chapter are Guardians of the Spiritualtics, and 
in Caſes of Ordination they call in the Aid of the next neighbouring Biſhop. 


A Dean cannot make a Proxy to charge the Poſſeſſions of the Church, who 
is not of the Chapter; but he and the major Part of the Chapter make a Cor- 
poration, and their Acts are good and binding, without the Conſent of the Reſt. 


But a Dean and Chapter cannot act, grant or confirm, unleſs they are capilull- 
riter congregati & ſemel in certo loco, which may be in any Place as well as in the 


be fattum fingulorum, but cannot be the Act of the Corporation. 
Præcentors of old Foundations are within the enabling Clauſe of the Statute of 
are minoris Ordinis (i. e.) mere Singing- men and not properly Chenters. 


* The Churchwardens of St Bartholomew's Caſe. Mich. 12 Will. z. 


CINE F/burne left 25 J. per Annum, for the 1 of a Weekly Lec- 
ture, and Lecturer to be choſen by the Pariſhioners, and to preach oft 
what Day of the Week they ſhould like beſt. The Pariſhioners fixed on 7. 


day, and choſe a Lecturer every Year; and now one Turten being Le&uier, and 
1 the 


D 


Error of Judgments in Superior Courts. 
te Pariſhioners having clioſen one Rainer; he was oppoſed by Turion, who 
would not ſubmit to their choice, whereupon the Churchwardens ſhut Turion 
out of the Church; but the Biſhop of Londen determined in Favour of Turton, 
and granted an Inhibition and Monition, &c. Sed per Holt Ch: Juſt. a Prohibition 
was granted to try the Right; for no Man can be a Lecturer without a Licence 
from the Biſhop or Archbiſhop; but their. Power is only as to the Fitneſs of 


—_— 


= 


the Perſon ; but not as to the Right. 


; - * 6 „ g 4» — ” . * ba - ” * * ” > i FR P * 
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Erroꝛ of Judgments in Superio2 Courts. 
Lunch verſus Coot. | 


5 1 | 5 | 3 (11 

FN this Caſe it was held by Holt Ch. Juſt. that if the Plaintiff in Ertor lie o tore the Detendant in 

ill after a Writ of Error brought, this is no Diſcontinuance of the Writ ; £;.:. 2 0 _ no 
but that the Defendant in Error hath no other Way but to bring a Scire /acias non haberet. 
2oainſt him, to ſhew Cauſe Quare executionem non haberet , and it will be no Plea 
tor the Plaintiff in Error to plead, that there is a Writ of Error depending, but 
he muſt aſſign his Errors forthwith, after ſuch Sczre facias brought; and in this 
Caſe there is this Difference (viz.) If the Scire facias is entered on the ſame p. 1 45 
* Rol] with the Writ of Error, then he may aſſign Errors without a Scire facias ad l 
audiendum Errores, otherwiſe not. e p 


%, 


Finch verſus Renew. Mich. 12 Will. 3. B. R. 1 14. Raym. 610. 


N Partition, the Judgment was, Quod fiat Partitio ; but before the final where al 2 Os 
Judgment was given, a Writ of Error was brought, and it was held, that removed. 

the Record was not removed for that Cauſe, whereupon the Writ of Error was! Becauſe the Writ of 
uaſhed 2 | 1 | Error comes too ſoon, it 

q 5 . | 5 will not lie till after the Fi- 

nal judgment (viz.) Quod Partitio facta fit firma. 2 Bulſt. 104, 114. Moor 643. Cro. Eliz. 635. 11 Rep. 38. Stiles 290. 


Lampton verſus Collingwood. Mich. 6 Will. 3. 1 Ld. Raym. 27, 


N a Writ of Error brought by the Bail, it was aſſigned for Error in a Writ 4 Mod 5 IM 160 
of Error, coram vobis refiden' in B. R. that there was no Capias but only a No Capias again the 


Sire facias againſt the Principal; but it was diſallowed, for this is an Error in Principal is Errot in Fact. 


Fact, but no Error in the Court. 


Prinn verſus Edwards. Trin. 7 Will. 3. B. R. 1 Ld. Raym. 47. 
DL 


D EBT upon a Judgment; the Defendant pleaded a Writ of Error de- 
pending in the Exchequer- Chamber, and ſo prayed, that Eat inde fine die no good Plea. 
quouſg; adjudged an ill Plea, becauſe no Reſummons lies in this Cafe, as it doth : 
in Excommengement, and other Caſes. | 5 


. 
Writ of Error depending, 


Badger verſus Loyd. Mich. 1 Annæ B. R. Cited in 2 1.4. Ray. 
4 no 808. S. C. 5 
N this Caſe it was ſaid, per Holt Ch. Juſt. that it was adjudged, that pending u, „ 08.) 
[ a Writ of Error, the Plaintiff in the Original Action may enter if he can et the yer Fry 


for though this Writ forecloſes the Court, and ties up their Hands, yet it doth Error is depending. 
not alter the Right of the Parties. : | 


Knol 
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Error. 
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| 
| 


EE EKEnoll' Cofe. 
(6) | | 
| Errors in Pad muſt be re- P E R Holt Ch. Juſt. *Tis beneath the Dignity of the Houſe of Peers (that be. 
hk ou and not P ing the Supreme Judicature) to try Matters of Fact; and for * * 
1 , Errors in Fact, of * any Judgments in B. R. muſt of Neceſſity be redreſſed 
: there, and not in Parliament. | e 


Anonymous. 


3 ; | | | 
hes Md pop Hee 5 HERE a Writ of Error 1s brought, and no Record certified at the 
certified, &c. the Defen- _ Day of the Return of the Writ, the Defendant in Error taking a Cer- 
dant may have a Writ De tificate of this Matter from the proper Officer of the Court, where the Writ ls 
Executione judicii, returnable, he may take out a Writ De executione judicii of Courſe, and the Party 


cannot hinder Execution thereupon, without he brings a new Writ of Error 


Ball verſus Richards. 
( 3.) | RROR of a Judgment in Ejectment againſt ſeveral Defendants, and the 


\ 


1 Vent. 155 Where al) ge . . : 
mult join Sap” Wir * Writ concluded ad damnum ipſorum, which muſt be againſt all, when it ap- 
Error. peared by the Record, that the Judgment was againſt three, and that all the 


re{t were acquitted; Per Curiam, yet the Writ of Error is well brought, for all 

muſt join in the Writ, which is only a Commiſſion to examine Errors; and ad 

damnum ipſorum may be intended only of thoſe who were found guilty, viz. that 
F they were damnified by this Judgment. | 
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| Erxroz. 
Evans werſus Roberts. Mich. 2 Anne B. R. 


„ | | 
Mod. Caſes 61. An In- RR OR of a Judgment in the Court at Briſtol, the Error aſſigned was, 


ferior Court held, ſecun- | N : : ; 
teak hens eee e that the Action there was ſaid to be in a Court held before the Sheriffs and 
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jaxta conſuetudinem Civi- Bailiffs of Briſtol, ſecundum legem mercatoriam juxia conſuetudinem Civilatis pradif? a 
tatis, good. tempore cujus contrarium, Sc. whereas per legem mercatoriam ought to be before 

*P. 1467 the Mayor of the Staple ; but adjudged well“ enough, becauſe it was juxta con- 
® 1 Cro. 46. Saund. 87, ſyetudinem Civitatis, like the Caſe of the Court of“ Piepowders : Then it was 
311. 1 objected, that the Writ of Error was directed to the Sheriffs to remove loquelam 


coram vobis reſiden', and the Record removed was Loquela, before their Predeceſſors, 
Sheriffs: Et per Curiam, where a Fi, Fa. comes to a Sheriff, and he goes out of 
his Office before *tis executed, his Succeſſors may execute that Writ, becauſe the 
Writ is general, and not directed to any particular Sheriff by Name but *tis other- 
wiſe if it was directed to a Sheriff by Name; a Writ of Error to the Court of 
5 Common Pleas is always directed to the Chief Juſtice of that. Court by Name; 
and there muſt be no Variance in ſuch Caſe, but in the principal Caſe it was held 
well enough. | 5 | 
We 1 : | | ” 
2 ene Adjudged, that upon a Judgment in B. R. a Writ of Error lies, either in Par- 
"in liament or in the Exchequer-Chamber at the Election of the Party; but upon a 


either in Parliament or in a | ; 
the Exchequer-Chamber. Judgment in the Exchequer-Court, a Writ of Error will not lie in Parliament. 


8 in B. Rx. The Defendant was indifted in B. R. and found guilty, and he brought & 
will not lie on a Judgment Writ of Error in the ſame Court, and aſſigned Error in Law : Et per Curiam, If 
given in that 8 Judgment is given in B. R. in Civil Actions, a Writ of Error will not lie in the 
* 5 oe ay ſame Court, but only for Errors in Fact triable by a Jury; but upon a Judg- 
but tis otherwiſe inCrimi- ment in criminal Caſes, Error will lie in B. R. whether the Error be in Fact of 
nal Caſes. Law; but it lies alſo in Parliament. i 


Ad- 


2 


not within the Statute; and if fo, he may be retaken by an Eſcape-Warrant 
upon a Sunday, for the Words of the late Act are general, without any Limita- 
tion as to Time; and the Defendant having done a wrongful Act, ought not 


tl 


: 


_ Eſcape. 


1 


* 
— ( 


| Adjudged, that where Matter of Fact is inſufficiently alledged, in nallo ef er- ,, | 8 
. is © Demurrer ſo it is if Matter of Fact is alledged againſt the Record. e, Ile 
But if Matter of F act 1s well ſet forth with Matter of Law, it 18 a Demurrer Where 1185 1 Fact is | 
as to the Doubleneſs, but that muſt be ſpecially aſſigned, or otherwiſe in nullo well ſet forth with Matter 

g erratum pleaded, the Matter of Fact will be confeſſed, and the Matter in of Law. 
Law referred to the Judgment of the Court. | 
| «1 


Where the firſt Judgment is. upon an in/imul computaſſet, or upon an Award, Bail, _ it Batt not be 


and a Writ of Error is brought; there ſhall be no Bail within the Statute 3 Jac. on a Writ of Error. 


1. cap. 8. Becauſe theſe are not Caſes within the Words of that Statute, (viz.) 


 Aftions founded on Bills or Obligations for Payment of Money. 


But if the firſt Judgment was in an Action on a Bond for Payment of Money, 17 
as V. R. ſhould declare was due to him (the Plaintiff) upon Accompt, there he 
muſt find Bail on a Writ * of Error brought on a Judgment in ſuch Action; . Yelv. 


| becauſe, though this Writ is de jure, yet being generally brought for Delay, the 227. 


Statute ſhall be * favourably expounded, and this was an Obligation for Pay- * P. 148 
ment of Money; tis true tis uncertain at firſt as to the Sum, but reduced to 
a certainty before the Action brought, Lev. Mich. 15 Car. 2. Dean and Chapter 
of St. Paul's verſus Capell, | a | 

REL Ol | Where an inferior Court 
PE R Holt Ch. Juſt, In Courts newly conſtituted, and which are impowered E 


0 f = | Courts of Common Law, 
to proceed in a Method different from the Courts of Common Law, theirB. R. may examine their 


| Judgment is not ſubject to a Writ of Error; but yet B. R. may examine them Ie by Certiorari, 
by Certiorari or Mandamus. a ut not by Writ of Er- 


Tor, 


Where a Judgment in C. B. is affirmed upon a Writ of Error in B. R. and ; Roll LY Where 
afterwards a Scire facias is brought on that Judgment, and the Plaintiff obtains a Writ of Error will not 
Judgment thereon z no Writ of Error lies in the Exchequer-Chamber, becauſe by in _ Exchequer- 
the Record was not in B. R. by Bill, as the Statute requires, but by Writ of ande. 

Error. | 15 | 


Eſcape. 
Sit William Moor's Caſe. Hill. 2 Annæ, B. R. 


. „„ 
Priſoner eſcaped, and was retaken upon a Sunday, by Virtue of a Judge's 33 25. # balk. 
Warrant, uſually called an E/cape-Warrant, by Virtue of the Statute of p, + wy Gr We Kone 
i Ame; and it was now moved that he might be diſcharged, for the Taking“ Cap. 16. and © Gm 
him upon a Sunday is within the Statute of“ Car. 2. which is very true, if this c. 5. Retaking a Perſon 
had been a Taking upon an Original Proceſs, but * 'tis a Retaking, in the Na- 00 M Eſcape-Warrant, 
ture of a freſh Purſuit, and the Marſhal 2 retake a Man upon a freſh Pur- eh on a Sunday, is 

C 


3 : : „ not within th : 
luit, with, or without a Warrant; and ſuch Retaking, tho' upon a Sunday, is in the btatute 


P. 149 


to be ſuffered to take Advantage of it. Nota, Tis held otherwiſe in C. B. and 
the Barons were divided in the Exchequer. | 


Vor. III. | 3 William 


r * 8 "RY = _ WO \ W 
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| 
TD _ Eſcape. 


Williams verfus Cray. Falch. 7 Will. 3. B. R. 1 Ld. Raym, 4e 


| .. 
Mod. 403. 1 Salk. 12. N Executor brought an Action on the Caſe againſt a Sheriff. 
| Wente brought an Ac- 8 8 , for a falſe 


a | Return of a Fieri facias delivered to him by the Teſtator ; after a Verdig 
Fi 5 ib for the Plaintiff it was objected in Arreſt of Judgment, that this Action _ 
| Teſtator, and good. 1 not lie, becauſe it was only a perſonal Tort done to the Teſtator, which morituy 
Roll. Ab. 9 3. a. 2 Cro, cum perſona: Et per Curiam, an Executor cannot have an Action for an Eſca 
247. upon meſue Proceſs, becauſe that is merely perſonal, but he may for an Eſcape 
| upon a Capias ad ſatisfaciend, or for a falſe Return of a Fieri facias , and this 
by the Equity of the Statute 4 Ed. 3. becauſe the Right being determined after 
Judgment, the Tort is more than perſonal. 


Rich verſus Doughty. Paſch. 3 Anne B. R. 
0 


Mod. Caſes Hol where IHE Defendant eſcaped out of Priſon, and was retaken by Virtue of an 
the Defendantwas wrong 1 Eſcape-Warrant upon the Statute 5 Anne, by a Rabble, without any Of. 
taken by an Eſcape-War- ficer, as the Statute directs, and was by them brought to the Sheriff, who de- 
rant. tained him by Virtue of that Warrant, and upon an Habeas Corpus brought, the 
1 | 5 Annz Cap. 5. Sheriff returned, that Dowugh'y was brought to him by W. R. and others, to him 
Wit | | unknown, by Virtue of a Warrant, Sc. and that he (the Sheriff) detained him 

Wl in Cuſtody juxta ex igentiam Brevis : Et per Holt Ch. Juſt. this was adjudged an 


j 4 inſufficient Return; *tis true, the Warrant was good, but being illegally exe. 
cuted, the Sheriff ought. not to detain him, for he ſhall not graft a legal Im- 
priſonment upon an illegal one; he ought to receive the Priſoner from no per- 
ſon but an Officer, or from one under that Denomination, | | 
PL a. * Tilden verſus Palfriman. Mich. 2 Anne, B. R. 
1 Salk. 213, 345. S. C. FF\HERE is a ſhort Note of this Caſe in 1 Salk, 213. and the ſame again, 
Where a Man is actually and in the ſame Words fo. 345. but the Caſe was thus: W. R. being 


5 8 indebted to the Plaintiff upon Bond for 100 J. was arreſted, and afterwards be- 
oe ay rage Nr Com- ing in the Cuſtody of the Marſbal, he eſcaped, and being retaken upon an Eſcape- 
mencement of the Action. Warrant, he was committed to Newgate, and having compounded the Debt for 
| 307. paid to the Plaintiff, he was diſcharged from that Action by the Plaintiff, 
and ſet at Liberty; afterwards H. H. another Creditor, finding him at large, 
arreſted him in another Action, and ſo he was brought to the Marſhal again, 
who ſuffers him to eſcape the ſecond Time, and afterwards H. H. entered an 
Action againſt him in the Marſhals Book, by Kemanet in Cuſtodia: Et per Curian, 
where a Man is actually in Cuſtody, the Entry of an Action in the Marſþa!s 
Book may be a good Commencement of ſuch Action againſt the Party, be- 
cauſe when he is in Cuſtody there is no ſerving of Proceſs upon him; but tis 
otherwiſe where he is at large, as he was in this Caſe, though it was by E- 
ſcape, becauſe there you have the Advantage of Proceſs againſt - him; but it 
was not reſolved howlong the Marſhal ſhall keep him without a Declaration de- 
livered or Ball filed, - 630-4 


1.19 
+ © ,K 4 


jones 1 p 1 . freh Caſe, Sc. in which the Plaintiff declared, that V. W. was in Execution upon 
Purſuit and Retaking is a a Judgment, and that the Defendant ſuffered him to eſcape (viz. at D. in Cm. 
good Plea, and where not. H.) the Defendant confeſſed the Judgment, aud that the ſaid W. W. was in 
Execution, and that he eſcaped from him at S. in the County of M. and that 
he made freſh Suit after him, ante exbibitionem bille pred. and retook him: E 
per Curiam, if the Gaoler retakes a Perſon eſcaping before any Action brought 
he is excuſed, but *ris not ſo if the Action was brought before the Retaking jor 
he having given the Plaintiff a juſt Cauſe of Action, and that being well com 
menced, ſhall not be defeated by any ſubſequent Matter : *Tis like the Caſe oi 
an Action of Waſte, if the Defendant plead he repaired before the Action brougi% 
e*tis 4 good Plea, but not afterwards, * ' + Fs 7 to 
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the Record, which is very true. But per Holt Ch. Juſt. the Scire facias being 


the Point tried; even the Iſue in Tail cannot falſify in a Point tried; And as to 


clares upon a Demiſe (which really was by Indenture) and the Defendant pleads, 
of Nibil babuit in Tenementis, the Defendant had pleaded Nil debet and Iſſue there- 


0 | 
as he might in the other Caſe; ſo likewiſe, if a Mortgagee brings an Ejectment * 5 


allowed to give in Evidence a precedent Mortgage, he being eſtopped as to that 


| T H IS Caſe is reported in 1 Salk. by the Name of Gilman verſus Fort, to 11 EY, 2 _ 
and ſome by Concluſion give an Intereſt; The Leſſor made a Leaſe to V. R. for 


no Leaſe by Eſtoppel, but only a Future Intereſt for the laſt Year. 


8 Eſtoppel. 3 . 


Trevivian verſus Lawrence. Paſch. 3 Anne, then argued. 2 Ld. 
Raym. 1036, 1048. S. C. N a 


OCIRE facias brought by an Adminiſtrator on a Judgment in Trinity Term Ik. ( 4 * ns ch 
9 c. (whereas the Judgment was of Michaelmas Term) All the ITL. Ae AR 
except. one, appeared, and pleaded Nul tie} Record, and Judgment was had 2 Point tried. 

againſt them upon this Plea tothat Scire facias, and Execution awarded, and thereupon | 

the Plaintiff ſued out an Elegit and Extent; and now upon an Ejectment brought at 

the Trial, it was diſcovered, that there was no ſuch Judgment as recited in the 

Scire facias, for that was a Judgment in Trinity Term, whereas the Judgment was 

of Michaelmas Term following ; thereupon the Jury found all this Matter Spe- 

cially. And now it was argued, that there being no ſuch Judgment as that 

recit-d in the Scire facias, for that was a Judgment of Trinity Term, whereas the 

Judgment given in Evidence was of Michaelmas Term; this muſt be a Failure of 


returned, and the Defendants having appeared, and pleaded to it Nul tiel Record, 
and Judgment being given, Quod babetur tale Recordum, tis now too late to make 
this Objection; for the Party is ſo eſtopped that he can never aver againſt it in 


Eftoppels, the Chief Juſtice held, that an Eſtoppel in Pleading doth not bind the 
Jury, unleſs it works upon the Intereſt of the Land. That where a Plaintiff de- 


Nihil habuit in Tenementis; if the Plaintiff take Iſſue upon that Plea, the Jury, 
notwithſtanding the Indenture, may find that the Leſſor had nothing in the Tene- 
ments /empore dimiſſionis, and give a Verdict for the Defendant ; but, if inſtead 


upon, if the Defendant give in Evidence, that the Plaintiff Nil Habuit in Tene- „„ 
mentis, he (the Plaintiff) may in ſuch Caſe take Advantage of his Indenture, by | 
Way of Eſtoppel, becauſe he could not haye that Advantage * of it in Pleading, 

againſt the Mortgagor, and he pleads Not guilty; the Mortgagor ſhall never be 


Matter. Judgment for the Plaintiff; 


Pleddall verſus Freak. Paſch. 8 Will. 3. 


E B T upon Bond againſt William Freak; the Defendant pleaded his Name where a R 1 

is alter; the Plaintiff demurred, ſuppoſing that the Defendant was Miſnoſmer is not good. 
eſtopped by the Record; to ſay his Name was Walter; but Judgment was given | 
Quod Bula caſſetur; for the Plaintiff ſhould have pleaded it. 


7 Holman ver/us Hore. 


which may be added (viz.) that ſome Eſtoppels are abſolutely concluſive, Eſtoppel is concluſive. 


twenty Years, and about a Year afterwards he made another Leaſe to V. V. for 
twenty Years; now if there was an Attornment to this ſecond Leaſe, then it 
amounts to a Grant of the Rever ſion of the Leſſor; but if no Attornment, then 
tis a Leaſe by Eftoppe! : So where a Man makes a Leaſe to B. for twenty Years, 
and about a Year afterwards makes another Leaſe to C. for twenty Years, this is a 
Leaſe by Eſoppel, and the Rent is payable for the whole Term; but if he enter 
upon the firſt Leſſee, and then make a Leaſe to Ci who is turned out by B. tis 


Evidence. 


e r 


*P. 153 * Evidence. See Prohibition, 4. 
| EE 8 Rs PE Ol RE Oe 
| 1 Lev. 25. Where = IN Einen, the Plaintiff gave in Evidence a Sener of an old Leafs 
| C t t in O . 4 | - 4 * As 
8 ** * 8 which he found amongſt the Wriungs of his Grandfather's Title, but there 


- | t! llowed good Evidence; for th | 

one es Byidence, We BY Witneſſes to this Leaſe, yet it was a e; e Deeds 

os mage PORT IN about that Time (which was in the Reign of Queen Eliz.) were often without 

any Witneſſes. | | 
| | X ; | 

| I Lev. 25, 101. An Or- The Plaintift could not produce any Letters of Adminiſtration, yet to prove 
1 8 N non ae % himſelf Adminiftrator he produced the Book of the Spiritual Court, wherein 
C | r N Laue ? there was an Order entered, that Adminiſtration ſhall be granted to him, and this 


was allowed to be good Evidence. 


4 Upon an Iſſue joined whether Executor or not, the Plaintiff, to prove him. 

: a. fo goes - ſelf Executor, produced the Probate of the Will; the Defendant may ple. d, that 

= 23 'P1 5 7 the Seal was forged, or that there was a Repeal, or that the Teſtator had Bong 
prove* the Plainti OT wg , a l : 

Executor. notabilia, but he cannot give in Evidence, that this was not his Will, or that another 
is Executor, or that the Teſtator was nen Compos; becauſe the Ordinary is Jud 

of theſe Things, and his Acts are concluſive, and the Party is eſtopped to fallify 


them, as he would do, if this ſhould be admitted to be Evidence. 
e Anonymous. Hill. 8 Will. 3. C. B. 


Djudged, that upon Plene adminiſtravit pleaded, the Defendant cannot give 
in Evidence Payment of Judgments, Sc. ſince the Iſſue joined, nor ſince the 
Writ purchaſed. becauſe the Iflue is, whether Plene Adminiſtravit at that Time; 

but though he cannot give ſuch Payment in Evidence, yet he may plead it. 


». is% * Anonymous, Hill. 8 Will, 3. B. R. 


(5) 3h ULED per Holt Ch. Juſt. that upon Non Aſſumpfit pleaded, the Defen- 
i dant cannot give the Statute of Limitations in Evidence, becauſe the Iſſue is 
joined in the Preter-Tenſe (viz.) upon what was done, and the Evidence only 
proves the Effect thereof to be now avoided ; but upon Nil debet, the Sta- 
tute may be given in Evidence, for it proves, there is nothing now owing ac- 

_ cording to that Iſſue. | . 


5 | | Lynch verſus Clerke. 

(0) ne DE R Holt Ch. Juſt. The Subſtance of a Deed cannot be proved, but by the 

- 3 0 dry * Deed itſelf, unleſs *tis burnt, or loſt, or in the Poſſelion of the Plaintiff 

dence, - himſelf; and if fo, then this Matter, as it happens, muſt be ſworn, and that the 

Deed was executed: and in this Caſe he ſaid, that a Copy of a Fine or Recover), 

is good Evidence, ſo as it be ſworn to be a true Copy and examined; ſo likewiſe an 
old Deed is good Evidence, without any Witneſs to ſwear that it was executed: 
That wherever an Original is of a publick Nature, and would be Evidence, if 
roduced, an immediate ſworn Copy thereof will be Evidence, as the Copy of 
a Bargain and Sale, or of a Deed inrolled, of a Church Regiſter, &c. but where an 
Original is of a private Nature, a Copy is not Evidence, unleſs the Origin 
is loſt or burnt : He likewiſe ſaid, that if the Plaintiff will read the Defendants 
Anfwer in Chancery againſt him in Evidence, the Defendant may likewiſe taks 
Advantage thereof, for all is Evidence, or none. | 


” 
> . rere ” «4 hn EC Ae = wy 2h; - ene tay | 
Nn , * ** * 3 1 „ 4 P - 
a . — 0 " ” 4% OS *; 2 N 22 EEE * . e 
N A x0 WT" * = * . 


vidence. 


ooo 


— - * 932 \, tn PM * 
| "hk 8 ry FF 


1 
— 


Hoe verſus Nelthrope. Hill. 8 Walk 3. B. R. t Ld. Raym. 154. . 3 i 
| | C. | | 


N this Caſe it was held per Holt Ch, Juſt. that the Copy of a Probate of @ Where à Cob of a Pio. | 
Will is good Evidence, where the Will it ſelf is of (Faul for tliere bo bate of a Will is =— | 

Probate is an Original taken by Authority, and of a publick Nature; otherwiſe, dence. = 

where the Will is of Things in the Realty, becauſe in ſuch Caſe the Eccleſiaſtical | ll 

Courts have no Authority to take Probates, therefore ſuch Probate is but a Copy; 

and a Copy of it is ho more than a Copy of a Copy: | F 


Man vert Cary. Paſch. 9 Will. 3. P. 155 


HE Queſtion being propoſed in this Caſe to the Juſtices of the Com- Copy of a 8 upon 
{| mon Pleas, whether the Copy of 4 Bank-Bil! remaining upon the File in the File in the Bank of 
the Bank of England, was good Evidence; or not: They all agreed that it England is Evidence, 
was, and that it was like the Copy of an Enrollment of a Pariſh- Regiſter, 

the Bank being a publick Body eſtabliſhed by A& of Parliament for publick 

Purpcdes. 6 | | e ho 


Anonymous n 


5 E R Holt Ch. Juſt. where a Perſon is convicted of Perjury upon the Statute, and Convitted 5 8 
afterwards pardoned, yet he cannot be a Witneſs, for the Puniſhment is Part —_ 8 can- 

of the Judgment appointed by the Statute ; but tis otherwiſe if the Conviction netz. 

was at Common Law. ah Ps LE 


Thruſton verſits Slatford. Mich, 12 Will. z. 


3 - | | 10 

N this Caſe it was held, that a Bill of Exceptions would lie at a Fial at Bar, 1 Salk. * Whine tha 
1 as well as at the Niſi prius, for the Words of the Statute are, that the Fuſtices Party muſt not demur to 
ſhall ſign it, which Word Juſtices, being iti the plural Number, cannot be well the Evidence. 
underſtood of any other Juſtices than thoſe of the Courts at Weſtminſter : And | 

per Holt Ch. Juſt. where a Judge admits that for Evidence which is not Evidence, 

there the Party muſt not demur, for if he doth, he admits the Evidence to be 

good, but denieth the Effects of it, and therefore in ſuch Cafe he muſt bring 

his Bill of Exceptions; and fo it is if the Judge will not admit that for Evi- 

dence which 1s Evidence, 5 


Adjudged, that where there is Special Matter to avoid the Plaintiff's Action; . vent. FS, 5 
which the Defendant cannot give in Evidence upon the General Iſſue; in ſuch | 

Caſe he muſt plead it ſpecially, but he needs not where he may give it in Evi- 

dence upon the General Iſſue. . 8 ; 


the Defetidant may plead the General Iſſue and give it in Evidence; but if chat 
Matter of Fact contains likewiſe Matter of Law, the Deferidant may either plead 
ſpecially or generally, and give the Special Matter in Evidence, „ 


So wherever there is a mere Matter of Fact to avoid the Plaintiff's Action, (12) 


* Adjudged, that where the Iſſue is Payment at the Day and Place, in ſuch - 613) 
Caſe, Payment before the Day, or at any other Place, is good Evidence, for P. 156 
Payment before the Day is Payment at the Day. — 


0 if the Iſſue is Aſſets at ſuch a Place, tis good Evidence to prove Aſſets at (414) 
another Place; for Aſſets any where is Aſſets every where. 


© 4434 74 4.61 eren 
Cudlip verſus Rundall. Hill. 3 Will. 3. B. R. 


MC. „ Ihat k was CO EN ANT, Ege, in which the Plaintiff declared, that he being poffffi 
an Action on the Caſv. of a Meſſuage, demiſed it 0 the Defendant for ſeven Years, and that he ſo 
What ſhall not be an Ex- negligently kept his Fire that the Houſe was burnt ; upon Non demiſit pleaded 
ception out of an Excep-vþ © fury found a ſpecial Verdict, (viz.) that the Plaintiff demiſed the ſaid Houſe 
tion; to the Defendant, with all Out-houles, Sc. Except the New Hose lately built 
upon the Premiſes, for the Uſe of the Plaintiff and his Family, and not to be 
ig et to any other Perfon whatſoever; and at all Times when the Plaintiff ſuould 
4 not dwell; there, to be uſed by the Defendant and his Aſſigns : The Queſtion 
5 „ was, what Eſtate or Intereſt the Defendant had in this New Fonſe, and adjudg. 
| | | cmd, that he was only Tenant at Will, becauſe the New Houſe was well excepted 
| | which Exception was not avoided by the Words which follow, (viz )' Arnd at 
= | | all Times to be uſed by the D-fendant when the Plaintiff doth not dell tbere; for that 
il Sentence doth not enufe as ati Exception out of an Exteption, which ſets the Mar. 
Ll ter at large, but only as a Declaration of the Plaintiffs Intention in making the 
Exception, therefore this Action will lie. | 
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* Wilſon verſus Armorer. 


EB T. againſt an Heir, who pleaded, that be had nothing Jy Deſten!, Er 
The Jury found a Special Verdict, that the Father was ſeiſed in Fee, afid 
made a Feoffment to ſeveral Uſes (Excepting two Cloſes for his own Life) : Ad- 


* — — — 


— 944 * 


1 Vent, $7. 78, 106. © 
Raym. 207. 1Lev. 287. 


See 1 And. 129. 8. P. | : | 
Exception, i it Judged, that theſe Cloſes de/cended-to the Heir, becauſe there was no Uſe limited 


| 
ſhall be rejected. in the Cloſes ; beſides, this Exception being an entire Sentence, and having that 
5 O11 +» , Effect which the Law will not admit, becauſe the Whole. was before limited in 
1 Uſe, therefore it ſhall be rejected; 'tis like the Grant of an Advowſon ex- 
| 
| 
| 
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. + ; cepting the Preſentation for the [Life of the Grantor, which is wholly void; 


proper Uſe of the Leſſor, becauſe thoſe are Words which give the Leſſor an Au- 
thority to diſpoſe of the Chamber at his Will and Pleaſure. el 
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exchange. 
Anonymous. 


D * R MUTATIO Vicina eſt Empitoni, but Exchanges were the original 
and natural Way of Commerce, precedent to Buying, for there was no 
Buying till Money was invented; now, in exchanging, both Parties are Buyers 
and Sellers, and both equally Warrant; and as this is a neural rather than a 
civil Contra, ſo by the Civil Law, upon a bare Agreement to exchange, with- 
out a Delivery on both Sides, neither of the Parties could have an Action upon 
ſuch Agreement, as they may in Caſes of ſelling ; but if there was a Delivery on 
one Side and not of the other, in ſuch Caſe the Deliverer might have an Action 
to recover the Thing which he delivered, but he could have no Action to entorce 
the other to deliver what he agreed to deliver, and which the Deliverer was to 
have in Lieu of that Thing which he delivered to the other. . 

Where . 3 | | Fg | 3 
is neceſſary in the Con- In Exchanges of Land the Word Exchange is neceſſary in the Conveyance, 2 
veyance. cauſe it imports a Special Warranty in reſpect of the mutual Conſideration of the 
P. 158 Lands exchanged; *tis likewiſe neceſſary, that the Eſtates of both Parties be 
equal in Title, as if one hath an Eftate in Fee, the other muſt have the hike 
Eftate ; but *tis not neceſſary that their Eſtates ſhould be equal in 1 55 
Aqjuoge 
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Execution. 
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Adjudged, that if G. D. exchange five Acres with W. N. and afterwards the C.. Eli 3 | 
faid I. N. is evicted of one of thoſe five Acres which he. had in Exchange, the "ha — N 
Whole is defeated, and V. N. may enter on his own again, & /ic é converſo, if Buſtard's Caſe. | 


C. D. be evicted of one of his five Acres. RY | 


Py 


D Q 


Exkculnmn. 


HE Plaintiff may take out Execution againſt the Bail, and if they pay sid. 107. 1 
Part of the Money, Ke may diſcharge them, and take Execution againſt 
the Principal for the reſt, but he cannot proceed againſt the Principal till the Bail 
re diſcharged. 5 
Judgment againſt four Defendants, if afterwards three ſurrender themſelves, Mod. _ : . 329. 
the Bail is ſtill liable; but if the Plaintiff take three in Execution, the Bail are not | 
liable, becauſe in ſuch Caſe they cannot bring them in. | 
„ a „%%% CHW IE DHE 2-3 FN 1H) Ls | 1s, | 
Upon a Vi. Fa. the Defendant may pay the Money to the Sheriff, and may (3) 
picad, that it was levied; but if he be in Execution he cannot pay it to the 
Sheriff and plead it to a new, A#ion of Debt, neither can he pay it to the Sheriff if 2 Jones 97. 
he is taken upon a Ca. ſa, becauſe he hath no Authority to receive it. 8 
: * 


The Plaintiff obtained a Judgment for 2000 J. and brought an Elegit, and Sid. 184. 5 


levied 400 J. he cannot have any other Execution, but he may have an Action f 
Debt upon the Judgment for the Reſidue of the Debt, becauſe 'tis not ſatisfied, 
and the Elegit is only by the Statute as a farther Remedy; and in the prin- 
cipal Caſe, the Extent being only of a Term for Years, the Elegit was executed 
but as a Fieri facias. | | 


* Where Coods are taken in Execution; the Property of the firſt Owner ceaſes 1 Vent. 2 F 
ie. 1007 407 TGT N . 
If a Priſoner eſcapes, who was in Exetution, his Creditor: may retake him by , vent. E a 
a Ca. Ja. or bring an Action of Debt on the Judgment, or a Scire facias againſt | 
him, for he hath ſtill an Intereſt in the Body, as a Pledge for the Debt. | : 
Where a Fi. fa. is delivered to the Sheriff to levy 207. and he takes an entire oy 59. (7) : 
Thing in Execution (viz.) a Horſe worth 30 J. and ſells it for ſo much, and 
returns, that he levied the 207, he may retain the other 10/7, till the Defendant 2 
demands it, for he (the Sheriff) is not bound to look after the Defendant; but 
if on a Ii. fa. for 201. he levy five Oxen, worth each of them 5 J. and 
- them for ſo much, the Defendant may have an Action of Treſpaſs againſt the 
„ | | 5 13:2 | | 
omallcomb verſus Buckingham. 1 Ld. Raym. 251. S. C. Comyns 
5 | LR 7 | 
N this Caſe it was held, that at Common Law, all the Lands were bound 1 Salk. * 1 


which the Party had at the Time of the Judgment given againſt him, and the binds from the Time 
Judgment always related to the firſt Day of the Term; but now, by the Sta- it was figned. 
ute 29 Car. 2. the Judgment binds the Lands (as to Purchaſers) from the Time 
it was figned, | | ay 
So at Common Law, the Goods were bound from the Teſte of the Execution, The Goods are bound 
though that might be antedated, and if the Defendant ſold the Goods after the from the Delivery of the 
Tefte, or died, the Sheriff might levy them; but now, by the aforeſaid Statute, it of Execution to the 
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they are only bound from be Delivery of the Writ of Execution to the Sheriff, but -- "a I 
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not abſolutely bound in all Caſes; for if after the Delivery of the Writ, and before 
Execution executed, the Defendant becomes Bankrupt, that will Hinder the 
Execution. 1 | 


Anoriymous. 


) ULED, that where an Extent is upon a Szatitte-Merchant, there tieeds ng 
Liberate, for the Sheriff may deliver all in Execution without it; but where 

an Extent is upon a Statute-Stapie, or upon a Recognizance, there muſt be a Re. 
turn made of ſuch an Extent, and then a Liberate, before there can be a De. 

very in Execution; tis for this Reaſon, that a Stalute- Merchant is ſaid to in. 

elude a Liberate, and that the + Sheriff before the * Liberale upon the Extent, 

+ Hutt.'5 3, may take his Fees, but not where the the Extent is upon a Kecogmzance; 
. x00 | | 


9 : 
Where there needs no Li- 
berate on an Extent, 


| | Anonymous. 
Where a — may be a XX HERE Judgment 18 given a ainſt one, who is in View of the Court, 
Treſpaſſer, but the Exe- or in Weſtminſter Hall, it may de executed immediately, and the Party 
cution is good. taken or ſent for into Court and committed; and it was ſaid, that if a Sheriff 

e execute Proceſs in anotber County, tis erroneous and void; fo if he execute 
it in a County Palatine; but if he execute it within a Franchiſe in a County, or in 
os the Je of Eh, tis good, for being but a Liberty, tis ſtill Part of the Conn. 
a y; and though the Sheriff may be a . Treſpaſſer, yet the Execution ſhall 
LE {tand good. . 
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E.u⸗˖etcutoꝛz. 
2 Lev. 4 , TT NOVENANT with the Feoffee, his Heirs and Aſignes, that they ſhould 
A quietly enjoy ; the Feoffee was evifted and died. Adjudged, that his Exe. 
euxor may bring an Action of Covenant, for the Eviction being made to the Tefator, 


he could not have an Heir or an Afignee to this Land; but his Executor repreſents 
his Perſon, who was damnified by the Breach of this Covenant. 


2 Lev. 145. Debt againſt Huſband and Wife, in which the Plaintiff declared upon 1 
| Devaſtavit againſt both of them; and upon a Demurrer to this Declaration, it 
was held ill, becauſe a Feme Covert cannot commit Waſte ; though if ſhe ſurvives 
- her Huſband, ſhe ſhall be chargeable for Waſte done by him. | 

(3) - | | 
1 Vent. 187. An Executor may bring Treſpaſs, Quare blade creſcentia in vita Teftatoris niſ⸗ 
ſuit & aſportavit; for Corn ſtanding is a Cbatiel, and the Mowing and Carrying 
it away, was one entire Act; but if the Cutting was at one Time, and the Car- 
rying away at another Time, then they are diſtinct Acts, and he muſt ſue for the 

Carrying away only. „ £ 


(49 - But an Executor cannot bring Treſpaſs Quare berbam creſcentem in vil 
1 Teſtatoris meſſuit & aſportavit, becauſe Graſs growing is Part of the Freebold, and 
not a Chattel. . Io 


(3 An Executor having Aſſets, may be compelled to redeem a Mortgage, for i | 
Hlardr. 5 12. Benefit of the Heir at Law; he ſhall be likewiſe compelled to n fo 
SEES which the Heir was liable. by 
| (6) 
2 Vent, 184. 


In Debt for Rent againſt an Executor, though 'tis brought in the Detine, 
and the Term expired, he cannot plead a Bond of the Teſtator yet unſatisfied 
becauſe the Deb: for Rent is of as high a Nature as the Debt upon the Bow: 
The Defendant cannot wage his Law in either Action, and a Bond ge 

1 
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Executor. 
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for the Rent would not extinguiſh the Action of Debt, which ariſes avon the Fo 
firſt Contract. | _ N 


Whitehall ver/us Squire. Paſch. 2 Anne. 


HE Caſe was, A Man poſſeſſed of a Horſe put it to Paſture to the De- <1. (7) 
Codecs. od ied Intl x. 2. dothind. ths DAI bs bury bias foo Torr tou Nich 
and agreed, that he ſhould have the Horſe for his Charges, &c. accordingly the Executoror Adminiſtrator, 
Defendant buried him, and laid out more Money than the Horſe was worth; after- | 
wards N. R. took out Adminiſtration, and now brought an Action of Trover for the 

Horſe : TwoJudges were of Opinion, that the Action would not lie, becauſe the 

Plaintiff conſented and agreed, that the Defendant ſhould have the Horſe. But Holt 

Ch. Juſt. held, that the Action would he, becauſe the Defendant was an Exe- 

lor de ſon tort; *tis true, ſuch an Executor is only liable in Reſpect to the 

Valle he hath received, and when he hath paid to that Value, he is no farther 

liable as 4% Creditors ;, but as to the Executors, or to a lawful Adminiſtrator, he is 

till liable in Reſpect of the Tort, in meddling with what by Law belonged to 

them, and they may bring Trover againſt him ; yet Evidence being given of 

what he juſtly paid, he may be recouped. | AY | 


*The King verſus Sir Richard Raines. Mich. 12 Will. 3. B. R. P. 162 
| 1 5 0 
M4 NDAMUS to admit an Executor to prove the Will of his Teſtator; 1 Salk. _ 8 : 
the Chancellor returned, that true it was, the Party was Executor, but that admit an Executor to 
ke was only Executor in Truft for ſuch Children of the deceaſed, and that he was 3 Will. 
very Poor, and abſconded from his Creditors, by Reaſon whereof he (the Chan- 
cellor) refuſed to grant Adminiſtration, until the Party ſhould give Security to 
perform the Will, &c. It was urged to maintain this Return, that there are 
three Sorts of Executors, (viz.) there is an Executor legitimus, and that is the Or- 
dinary himſelf , there is an Executor datus, and that 1s where one is appointed 
by the Ordinary to adminiſter, Sc. and he always gives Caution, Ec. and there 
is Exccutor Teſtamentarius, and that is where one is appointed by the Will of the 
Teſtator; and that in this laſt Caſe the Ordinary may take Security of him by - 
Caution, as well as they do by Oatb. But by Holt Ch. Juſt. where a Man is 
made Executor, he cannot be ſued to Accompt but only in Reſpe& of Creditors 
and Legatees, for the Reſidue is his own by the Common Law; and ſo it is of 
' an Adminiſtrator, becauſe by the Statute 31 Ed. 3. an Adminiſtrator is put in 
the ſame State and Condition with an Executor; now, an Executor being pro- 
perly an Officer, *tis reaſonable he ſhould take a Promiſſory Oath, becauſe this 
is of Common Right in all Caſes of Officers; but *tis not of Common Right 
to demand collateral Security of them, and the Ordinary cannot put Terms upon 
him where the Teſtator hath put none, neither can he pronounce him to be no 
Executor, when the Teſtator hath made him fo. Es 


Wankford verſus Wankford, 


HIS Caſe is reported in 1 Salk. and *tis much the longeſt in that Book; 1 Salk. 1 C. Where 
1 but here 'tis only ſtated, and the Argument of the Ch. Juſtice Holt N makes the 

| | - igor Executor, *ti 
cractly reported. : | Fay 4 Releaſe of the N Py, 
. The Obligor married the Daughter of the Obligee, who afterwards made the 
Obliger Executor, who adminiſtred ſome Part of the Goods, and before he proved 
the Will he himſelf made a Will, and his Wife Executrix, and died, after 
whoſe Death ſhe proved the Will of her late Huſband,, the Obliger, and took 
out Adminiſtration to the Obiigee cum Teſtamento annex, and brought an Action 
avainſt the Heir of the Obligor. The Queſtion * was, whether the Obligee 5 
making the Obligor Executor was a Releaſe of the Debt, and he held that it P. 163 


(i.) Becauſe the Obligor is in ſuch Caſe to pay and receive, and where one- 
and the ſame Perſon is to do both thoſe Acts, the Action is releaſed, but the 
Vol. III. 7 K Ct Debt 
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Debt remains as Aſets in the Hands of the Obligor, and by making him Executor 
that amounts to a Payment and Releaſe. 5 ; 


1 


Plow]. 185. b. (2.) *Tis otherwiſe if he had no Aſſets, becauſe then there is no Perfon 
10 pay, but only to receive, ſo that *tis the having Aſſets that amounts to 
Payment. 
8 Rep. 136. Sir John (+) If the Obligor Aaminiſters to the Obligee, though there is Aſſets, this js 
Needham's Cale. no Extinguiſhment, and yet in that Caſe the ſame Perſon is both to pay and 
5 receive; the Reaſon is, becauſe an Adminiſtrator comes in by the AR of the Orgj. 
nary, but an Executor (as in the principal Caſe) by the Act of the Party himſelf. 
but yet the Chief Juftice held, that if an Adminiſtrator ſball, out of his own 
Money, pay a Debt of the Inteſtate to the Value of a Bond Debt, which he 
(the Adminiſtrator) owed to the Inteftate, this would be a Diſcharge of the 
| Bond. | 
1 Leon. 320. Moor 236. (4.) Where the Obligee dies and his ZExecutrix marries the Obligor, this is n 
$ Int. 204. | Extinguiſhment of the Debt; but if a Feme Obligee marry the Obligor, this 
| would extinguiſh the Debt, becauſe it would be a vain Thing for the Huſband 
to pay Money to the Wife in her own Right, but he might pay it to her as Ex. 
ecutrix, becauſe there might be Adminiſtration de Bonis non, of that as well as of 
other Goods, and it might be kept by itſelf; and if the Huſband takes it, though 
it becomes his Goods, yet *tis a Devaſtarit. 25 
(3. ) If the Obligee makes the Obligor Executor, and he adminiſters ſome Part of 
the Goods (as in the principal Caſe) and dies before Probate, the Debt is dif. 
charged, and this amounts to a Releaſe, becauſe by his adminiſtring he hath accepted 
to be Executor, and becomes a complete Executor, and cannot afterwards refuſe 
/ or waive it ; and he may, before Probate, receive, pay, releaſe and maintain any 
poſſeſſory Action, as Trover, or Treſpaſs for Goods of his Teſtator taken ſince his 
Death; and he may, before Probate, avow for Rent due fince the Death of his 
| Teſtator, but not before, and the Right of of an Executor is not like that of an 
Adminiſtrator, which is derived from the Ordinary, but 'tis entirely by Virtue of 
the Will, and the Probate gives him no Right, either to his Office or to an Action, 
| Plow, Com. 296. 1 Mod, for he may bring an Action before Probate, but an Adminiſtrator cannot before 
213. Letters of Adminiſtration granted; *tis true, he cannot proceed in ſuch Action 
8 | before Probate, it being convenient in other reſpects, but not to give him a Right. 
(..) Where an Executor is made, and he never adminiſters, he may refuſe 
whether he will adminiſter or not; and thereupon “ an immediate Adminiſtration 
P. 164 ſhall be granted, (viz.) de Bonis W. R. inteſtali; but if once he adminiſters, he 
| cannot afterwards refuſe or waive the Office, and Adminiſtration cannot be com- 
| mitted to another during his Life. | 
(7.) So likewiſe if he adminiſters and dies before Probate, an immediate Admi- 
niſtration, and not an Adminiſtration de Bonis non ſhall be granted, becauſe he died 
ante onus ſuper ſe ſuſcertum in the Eccleſiaſtical Court. 
(8.) Where an Executor dies after he hath adminiſtered and before Probate, and 
makes a Will, and V. R. Executor, ſuch Executor can never be Executor to 
the firſt Teſtator, becauſe he can never prove his Will, for he is not named in 
the Will of the firſt Teſtator, and no Perſon can prove his Will but be who is 
named in the Will; but if the firſt Executor had proved the Will, then his Exe- 
cutor would have been Executor to the firſt Teſtator, becauſe the Probate of the 
Will would have been a Continuance of the firſt Executorſhip. 
(g.) Where ſeveral Executors are made, they may all refuſe, but if one ad- 
miniſters, the reſt cannot refuſe, but they muſt all be named in Actions brought 
in the Right of the Teſtator, and notwithſtanding ſuch Refuſal, any of them 
may releaſe a Debt; and if the refuſing Executor ſurvive thoſe who ated, and 
Adminiſtration is committed to another, *tis void : But if ſuch refuſing Exe- 
cutor come into Court and refuſe, in ſuch Caſe Adminiſtration may be commit- 
ted to another. | 
Upon the whole Matter, the Executor in the principal Caſe having admin 
ſtered Part of the Goods, though that Executorſhip was determined by his Death, 
et he being once Executor by his adminiſtering, that operated as a Releaſe of 
the Debt; and afterwards he dying before Probate, his Executor cannot be Exe- 
cutor to the firſt Teſtator ſo as to revive this Debt, | 
1 
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Fees, Feuds; and Feoffments. 


— 


Yeoman verſus Bradſhaw, 


| | | x 
D JUDGED, that a Bill of Exchange ſhall be ſaid to be Bona notabilia Antea Bu, ofBcchange 7. 
where the Debtor is, and not where the Bill is, for 'tis no Specialty in 
Law; for if an Executor 44 Debts upon ſimple Contract, or ſuffers Judgment 
to paſs againſt him, in ſuch Actions he may plead ſuch Payment or Judgment 
in Bar to an Action upon a Bill of Exchange; *tis like an Award in Writing, 
which is no Chattel where ſuch Award lies; for in Pleading, *tis never ſaid hic in 
Curia prola?”, which ſhews that *tis no Specialty. ; 


\ 


2 


A 


* Fees, Feuds, and Feoffments, . 16s 


E OD 4: Feuds were originally at Will, and then they were called Munera, Rel. Spel. 4 | 
afterwards they were for Life, and then they were called Beneſicia; and for 
that Reaſon the Livings of Clergymen are ſo called at this Day, and after- 


wards they were made hereditary, and then they were called Feoda, and in our 
Law Fee-ſimple. ei | | 


When Hugh Capet uſurped the Kingdom of France, about the Year 947, to (2) 
fortify and ſupport himſelf in ſuch Uſurpation, he granted to the Nobility, Cc. 
that whereas till then they enjoyed their Honours for Life, or at Will only, they 
ſhould from thenceforth hold them to them and their Heirs, which was imitated 
by William, called the Conqueror, upon his Acceſſion to the Crown of England, 
for till his Reign Fees or Feuds were not hereditary, but for Life only, or for 
ſome determinate Time. ' | 


A Feoffment was originally the Grant of a Feodal Eſtate or Feud but now ($3 
*tis the Grant of an Eſtate of Inheritance ; and till Feuds and Tenures came in, 


Charters and Conveyances in Fee-ſimple were made by theſe Words Dedi & 
conceſſi, without the Words Feoff avi. 


And until the Statute Quia emprores terrarum, the Feoffments were always te- (4) 
nendum of the Feoffor per bomagium & ſervitium, but after that Statute they 
were made tenendum de capitalibus Dominis feodi, & c, | 
But now the Way of Pleading a Feoffment is thus, (viz. That V. R. was 
ſeiſed in Fee of the Place where, Sc. and being ſo ſeiſed feoffavit quendam M. . 
inter alia per nomina omnium, &c. babend' & tenend dit tenementa, &c. præfat“ 
W. V. & beæredibus ſuis in perpetuum ad ſolum opus & uſum, &c. 


Parſons verſus Petitt. 


Special Verdict in Ejectment found, that there were two J ointenants in 1 Mod. 4 ; . 34. 
Fee, one of them made Livery within the View, (viz.) Go enter and tate! Vent. 186. Livery in the 
Poſſeſſion, but before it was executed ſhe married the Feoffee himſelf ; it was ar- View, where good. 
gued, that this Feoffment was void, becauſe there was no actual Entry purſuant | 
*to the Livery, and that by the ſubſequent Marriage the Feoffee was ſeiſed in * P. 166 
Right of his Wife, and now cannot by his Entry work any Prejudice to her 
Right ; but adjudged that he might enter at any Time, for he had not only an 
Authority ſo to do, but an Intereſt paſſed by the Livery in View, by which Act 
the Woman did all which was in her Power to do, 


Fenceg. 
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Fences, See Diſtreſs z. 
Pool verſus Longvill. 


2 Saund. 8 Mere the N Replevin, c. the Defendant avowed the Taking, Sc. for Rent arrexr . 
Plaintiff 's Cattle eſcape the Plaintiff replied in Bar, that he the Plaintiff was poſſeſſed of a Cloſe 
N the pe N _ adjoining to the Locus in quo, &c. and that the Defendant, and all thoſe, whoſe 
Pons, which ef... Eſtate he had Time out of Mind, had made and repaired the Fences, Sc. and 
dant ought to repair, they that the Fences were not repaired, but for Want thereof his (the Plaintiff's) 
cannot be diſtrained for Cattle eſcaped out of his Cloſe into the Locus in quo, &c. and that the Defen. 
the Defendant's Rent un- dant took them before the Plaintiff had any Notice that they were there; and 
leſs levant and couchant. upon Demurrer to this Replication it was adjudged ill, which Judgment Was 
affirmed upon a Writ of Error in B. R. the Court relying upon the Year-Book 

10 H. 7. 21.6. where it is held, that if Cattle eſcape into another Man's Land 

and the Lord diſtrain, tis not material whether they were levant and couchant, for 

the Diſtreſs is good; but the Reporter tells us, that there is a Difference, where 

a Lord diſtrains within his Lordſhip, and where a Leſſor diſtrains for Rent ar- 

rear, for as to the Lord, 'tis not material whether the Fences are in Kepair; 

but as to the Leſſor, if he is bound to repair the Fences, he muſt take Care his 

* Mod. Caſes 198. Tenant ſhall do it: Et per * Holt Ch. Juſt. *Tis fit this Caſe ſhould be better 
: conſidered, for it will be hard to maintain it. | | 


r * The King verſus the Inhabitants of Penrith. Paſch. 1 Will. 3. B. R. 
Inquiſition fo 3 N Q ISITION to the Sheriff to inquire, what Malefactors threw 
_ Fences in the Night- I down the Hedges and Fences of Lancelot Simpſon, &c. and upon a Return 

93 at thereof a * Diftringas was awarded; it was objected, that there was not fifteen 

Jones 397. Sid. 6 Days between the Teſte and Return of the Original, and this was held to be 

a Fault per Curiam : It was alſo objected, that a Diſtringas ought not be awarded 

upon the Return of the Inquiſition, but a Scire facias to ſhew Cauſe, 6c. but 

adjudged, that a Scire facias was not neceſſary ; then it was objected, that it doth 

not appear, that Simpſon was Lord of the Manor, or had a Right to theſe Fences; 

but it was held, that necd not be ſhewed, for if he had no Right, that ought 

to be objected on the other Side. And laſtly, it was objected that the Yi 

ought to have a Year and a Day to indict the MalefaCtors, and it appears, that 

| this Inquiſition. was taken within the Year after the Offence committed: Ad- 

. judged, that a Year and a Day is not neceſſary to be allowed, but a convenient 
X Time, and of that the Court may properly judge. 


1 Lev. 106. Rex. v. Inha- Diſtringas upon the Statute We/tm. 2. againſt the Inhabitants of the next Vills, 
bitants of Woodford. for throwing down Incloſures. Two of the Inhabitants of each Vill appear, and 
Not material whether lead, that the Incloſures were thrown down in the {Jay-'T.me, and not in the 
thrown down by Night or Night. Et per Curiam, Whether they were thrown down in the Day or Night 


by Day. *tis not material, for if the Offenders were nor known *tis within the Statute, 
which gives the Remedy where the Offenders are not known, and where they ar 
known, the Party hath Remedy by an Action of Treſpaſs. | | 
WD 
. z68 9 . Fines. | 
Anonymous. Hill. 12 Will. 3. B. R. 
(1) P E R Holt Ch. Juſt. at Common Law. Fines were levied upon any Original 


Writ; as upon a Writ of Entry, Writ of Right, Se. as well as upon a Writ 

of Covenant, and they might be levied for any Thing for which a Præcipe 7200 

reddat or permittat lies; and they are leviable in Counties Palatine by the Stature 38 

H. 8. cap. 19. and 2 and 3 Ed. 6. cap. 28. — 5 
* i . eme 


Forcible Entry. 


Clements verſus Langham Paſch, 2 Anne. 


was, that the Cogniſor died after the Caption, and before the Return of the ter the Caption, and be- 
Writ of Covenant, and for this Reaſon it was reverſed. Sed, Cc. We of 
The Huſband prevailed with his Wife, being about twenty Years of Age, to Fine levied 8 5 Infant, 
levy a Fine of her Inheritance; the Wife died. Et per Curiam, if ſhe had been who died before ſhe was of 
living and under Age, ſhe might upon a Motion be brought into Court by an TH, + 

Haleas Corpus, and if by Inſpection ſhe be found to be under Age, the Court 59: 3 Lev. 36. 
will ſet aſide the Fine, and puniſh the Commiſſioners, who took the Caption; 

but at Common Law, there were no ſuch Abuſes, becauſe all Fines were levied 

in Court; but now ſince the Statute 15 Ed. 2. which gives the Dedimus, Fines 

have often been levied by Infants. | 5 

A Fine of all his Lands in the Pariſh of Blandford, ſhall paſs all his Lands 1 Vent. 143, 170, 

in that Pariſh, though in ſeveral Vills, but not out of the Ville, though in the 

Pariſh, &c. 5 = ' 


A Fine and Nonclaim bars all Trults and Equities, where the Equity charges 655 
che Land, but where it charges the Perſon in Reſpect of the Land, it will not Ch. Rep. 278. 
bar; alſo an Equity of Truſt, created by a Fine, ſhall never be deſtroyed or 

barred by the ſame F ine, : | 1 | 


* Fotcible Entry, 7:3. 
The Queen verſuss Griffith & a Mich. 1 Ann. B. R. 


NDICT MEN T for a Forcible Entry quaſhed, for not ſetting forth, that . 3 

the Party was ſeiſed or dilſeiſed, or what Eſtate he had in the Tenement; ory rar: apron" my ron 
for if he had only a Term for Years, then the Entry mult be laid into the Free- ſeiſed or diſſeiſed. 

bold of A. in the Poſſeſſion of V. R. and the Reſtitution muſt be accordingly : 
The Word Szi/n is a Term of Art in this Cafe, it being upon the Statute of 


H. 6. but the Caſe in * Popham was upon the Statute F 21 Jac. * Foph. 20g. 


7 21 Jac, cap. 15. 
Anonymous. 


T Common Law, where the Party had a Right he might enter with Force ; 1 
but by the Szatute 15 K. 2. he is refrained from entering with Force, 

though he hath a Right to enter; neither can he enter peaceably, and hold out 

manu forti per 8 H. 6. cap. 5. nor enter manu forti, and hold out manu forts. 

Now in theſe Caſes, a Man may either proceed Civilly or Criminally; his 
civil Remedy is by Writ of Forcible Entry, wherein he ſhall recover treble Da- 
mages and Coſts ; and this is upon the Statute of H. 6. and to this Writ the 
Detendant may plead Not guilty, or he may plead any Special Matter, and tra- 
veric the Force; and the Plaintiff in his Replication. mult anſwer the Special 
Matter, and not the Traverſe, for there ſhall be no Inquiry of the Force, if the 
Special Matter is found for the Defendant, and if tis found againit him, then 
he is convicted of the Force of Courſe. | 


But the Plaintiff can never recover in this Action. unleſs he maintain his (3) 
Writ (viz.) that the Defendant expulit & giſſeiſivit eum; therefore he muſt have 
{ome Eſtate of Freebold at leaſt, and ſuch an Eſtate upon which the Defendant 
could not lawfully enter, otherwiſe it can be no Diſſeiſin. | 


But if V. R. is ſeiſed, and I. R. having good Right to enter, doth accorg- * P. 179 
ingly enter manu forti, he might be indicted notwithſtanding his Right, and Re- (4) 


ſitution ſhall be awarded. | 
Vol. III. 7 L 8 


RR OR of a Fine levied in the Court of Common Pleas; the Error aſſigned Where the Cognifor died 


fore the Return of the 
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_Forgery. _ 


(s). 
Upon an Inquiſition taken 
upon the View by one 
Juſtice, he cannot deny 2 
Traverſe of the four. 


Dyer 122, 359» 360. 


(65) 


1 Vent. 108. 


(713 
1 Vent. 306. 


355 
1 Roll. Rep. 406. 


F 
. 


(43 
1 Salk. 342. Indictment 
for Forgery not good. 


© Poſtea Indictment 6. 


the Law 1s taken to be otherwiſe. | 


Ailſelſitus in the Copulative and not in the D. 


The King verſus Bengough. T rin. 11 Will. 3. 


NQUISITION for a Forcible Entry upon the Poſſeſſion of Layty 
I was taken upon View by one Juſtice of Peace, and Reſtitution awarded; and 
now the Attorney-General moved for Re- reſtitution upon an Affidavit made, that 
when the Force was found, the Defendant tendered a Traverſe of Not guilty to 
the Inquiſition, which the Juſtice of Peace refuſed to accept; and per Curian 
(except Gould Juſtice) the Juſtice of Peace ſhould have accepted the 7 raverſe 
for the Fact was traverſable, and that the Law was taken to be ſo in this Coun 
during all the Time the Ch. Juſtice Keeling fat here: Tis true, in * Styles tis 
ſaid, that upon an Indiftment at Seſſions, the Juſtices may accept a Traverſe 
but that a Juſtice of Peace, upon an Inquiſition of a Force taken upon his View, 
cannot accept a Traverſe, becauſe *tis a Sort of Judgment upon his View; but 


The Indictment was, that /. R. being ſeiſed and poſſeſſed, Ec. the Defendant 
entered; this was adjudged ill for the Uncertainty. „ 

So 'tis where the Indictment was, that V. W. entered and diſſeiſed kim; for 
though a Diſſci/in may imply a Freehold, yet it ought to be expreſſed. 


Indictment, Cc. reciting the Statute 8 HF. 6. to be (viz.) If any one be ex- 
pelled vel diſſeiſed, this was adjudged ill; for the Statute is , aliquis expulſus & 


/ gunclive, ſo the Perſon muſt be both 
expelled and diſſeiſed. ä | 


1. 


*Foꝛgery. 


The Queen verſus Goddard & al'. Trin. 2 Annæ. 2 Ld. Raym. 5 
| 8 0. 


FF\HERE is a ſhort Note of this Caſe in 1 Salk. but the Caſe was as fol- 
loweth : . It was an Indictment for forging an Aſſignment of a Leaſe, 

the Indictment was, (viz.) Juratores, Sc. ſuper ſacramentum ſuum preſentant quod 
cum Teſtatum exiſiit per quandam Indenturam quod M. R. dimiſiſſet & conceſſiſet & 
per eandem indenturam dimiſit & conceſſit, Sc. The Defendant falſo fabricavit 
quandem aſſignationem ſive ſcriptum vel indorſamentum in ſcriplis, tenor cujus quidem 
afſienationis ſequitur, and then it ſets forth the Aſſignment, in hec verba; and at 
the Bottom there was the Mark of the Aſſignor, for he could not write his Name; 
but no Mark appeared upon the Poftea : Et per Curiam, the * Quod cum is well 
enough, for *tis but an Inducement to the Fact; and when the Indictment 
comes to charge the Forgery, it charges it in a particular Manner; *tis true *tis 
otherwiſe in an Action of Treſpaſs, for. there Quod cum is only Recital and no poſitive 
Charge : Et per Holt and Powis, the Words per eandem Indenturam conceſſit were 
a poſitive Averment of a Leaſe, and had no Relation to the Jeſatum exiſtit, but 
Powell and Gould tontra : And per totam Curiam, the Want of the Mark of the 
Defendant upon the Paſtea was a fatal Defect, for by the Statute of Frauds, Ec. 
a Leaſe is not aſſignable without a Writing ſigned by the Party: But per Halt 
Ch. Juſt. If the Indictment had been for forging a Deed of Aſſignment, and the 
Fact had been ſet forth without any Mark or Signing, that might have been 
good, becaule Signing is not neceſſary to a Deed, for in former Times they were 
only ſealed and not ſigned ; but now, ſince the Statute of Frauds, Fc. an Aſſign- 
ment by Writing, if tis no Deed, yet it muſt be ſigned, and this being no more, 
it ought to have been ſigned, otherwiſe tis no Aſſignment: And now the Court 
being informed, that there was a new Indictment found againſt the Defendant, 
they would not give Judgment upon theſe Exceptions, but ruled the Defendant 


ſhould plead to the Signing: And per Holt Ch. Juſt, the Defendant cannot plead 
| over 


Foreign Plea. 
8 by 5 5 : ann h — 
over in any Caſe but in Treaſon and Felony, and being found * guilty, he could 
nor plead the other Indictment pending in Abatement, but mult plead awterfoits 


convick. 


* A. — — — a 


© $93 


The Queen verſus Brown. 


. 2 
NDICTMEN T for forging a Cocquet pro quinq; Sarcinis lini, Anglice, Mod. Caſes 87. | Indict- 
five Packs of Linen Cloth; and being found guilty, it was moved in Arreſt ment for Forgery not 
of Judgment, that the Indictment was ill, becaule it was uncertain how much 1 
Cloth there was in thoſe Packs; but adjudged, that *tis ſufficient to deſcribe 
the Thing in which 'tis contained; As for Inſtance, * Daas Sarcinas Canapis, An- * 1 Lev. 303. 2 Lev, 
glice, two Bundles of Hemp. 3 125. 


The King verſus Marſh, 


| 5 5 | ; 1 
N F. Marſh was found guilty of Murder upon the Coroner's Inqueſt, and Information for Forgery 


afterwards the Coroner inſerted the Names of two other Perſons as found oompounded. 

ouilty by the ſame Inqueſt, who, together with the ſaid Marſh, were indicted | 
upon the ſaid Inqueſt, which being tried at Bar, they were all acquitted; atter- 

wards two of the Jury of the Coroner's Inqueſt made Oath, that they found the 

Indictment only againſt Marſb, and that the Coroner took the Indictment, it 

being in Engliſh, and told them he muſt ingroſs it in Latin, which was done, 

and then he inſerted the Names of the other two Perſons, whereupon an Infor- 

mation was brought againſt him for a Forgery, which was tried at Bar, and he 

was found guilty, but having compounded with the Proſecutor, was fined only 

twenty Nobles. 


2 
Watts's Caſe. 


NFORMATION againſt the Defendant for Forgery, and for pub- Hardres * 8 


lihing a forged Deed, knowing it to be forged : adjudged, upon a Confer- not be a Witneſs to an 
ence with the Judges of B. R. to whom one of the Barons of the Exchequer Information for a For- 
was ſent, that no Perſon who is or may be a Loſer by the Deed, or who may Se 
receive any Benefit or Advantage by the Verdict being found againit the Defen- 


dant, ſhall be a Witneſs. 


Cholmly verſus Broom. Paſch. 9 Will. 3. B. R. 


E B T againſt the Defendant in Cuſtodia Mareſcalli, upon a_ Bond ſealed 5 Mod. 335. 

and delivered at Cheſter : The Detendant pleaded, that he was an inhabi- 
tant in Cheſter, and at the Time of the Action brought lived in Cheſter, &c. 
The Plaintiff taking this to be a Foreign Plea, and therefore ought to be ſworn, 
which not being done, he entered Judgment: But it was ſet aſide, for per Curiam, 
a Plea to the Juriſdiction is. no Foreign Plea, nor a Plea of Privilege, nor of 
Ancient Demeſne, which Pleas are never ſworn : A Foreign Plea is where the De- 
fendant by his Plea would remove the Cauſe of Action out of the County where 
the Plaintiff had laid it; but 'tis no Foreign Plea where the Defendant agrees the 
Place and County, as the Plaintiff had laid ir. 


Sparks verſus Wood. 


N an Action of Debt in London, the Defendant moved for a Prohibition, Mod. Cale 1k i 
ſuggeſting, that he tendered a Plea in the inferior Court, that the Cauſe of bat Court Oath ought 
Action did not ariſe within the Juriſdiction of that Court, and offered to make to be made. 
Oath of it, and now would have made Affidavit of the Truth of the Fact, and 
of his Plea in B. R. Sed per Curiam, Oath ought to be made of the Truth of 
| cds 


. 
Vent. 257. 


Fraud and Covin. Gaming. 


— --- 2 e 
— 


(3) 


(4) 


„ 


3 
Sid. 133. 


(6) 


(73 
2 Lev. 148. 


P. 175 


(1) 
Mod, Caſes 128. Inde- 
bitatus Aſſumpſit will not 
lie upon mutual Promiſes, 


*2 Vent. 175. 3 Lev, 
118, contra. 5 Mod. 13. 
1 Lutw. Whityear v. 
Chancy. Moor 776. 


ment. 


— 


the Plea in that very Court whoſe Juriſdiction 1s denied; and it. appearing that he 
tendered ſuch Oath after the Court was up, this Prohibition was denicd, flo 
ought to be done ſedenie Curia, and in propria perſona. : 


Ms 
— 


* Fraud and Covin, 


Y the Statute 1 2 Eliz. cap. 3. all fraudulent Conveyances as to Creditors 
are made void, and by the Statute 27 Eliz. cap. 4. they are made void as tg 
Purchaſers. | 


Now upon the firſt of theſe Statutes, if a Man gives his Goods to his Son, yet 
they are ſtill liable as to his Creditors; but if he gives them to one of his 
Creditors Bona fide, without any Truſt or Covin, they ſhall not be liable to other 
Creditors. | | | 


So if a Man is indicted and gives away his Goods to prevent a Forfeiture, the 
King ſhall have them upon an Attainder or Conviction ; otherwiſe if he ſell 
them to one for a valuable Conſideration, who had no Notice of the ITndig- 


If Tenant for Life commit a Forfeiture, ſo that by the Entry of him in 
the Reverſion his Creditors may be defeated, this is a fraudulent Conveyance as 
to them. 5 . 

Upon the Staute 27 Eliz. if a Man levy a Fine to the Uſe of himſelf for 
Life, Remainder to his Son in Tail, and afterwards ſells the Fee-fimple to V. 
R. he, as a Purchaſer, ſhall avoid this Conveyance, becauſe it was voluntary, and 
therefore fraudulent ; ſo it had been if he had ſettled the Remainder on his Wife, 
unleſs there had been a Conſideration or precedent Marriage. 


The Father made a Leaſe for twenty-one Years, in Truſt for his Daughter till 
Marriage; and if ſhe married with his Conſent, then to her during the Term, 
this till Marriage is fraudulent as to a Purchaſer, but after Marriage *tis good, 
becauſe Marriage is an Advancement to the Daughter, and the Huſband was 
drawn 1n by this Conveyance to marry her. 


The Huſband was a Tradeſman; and his Wife was an inheritrix, and he pro- 
miſed her, that if ſhe would join with him- in a Sale of her Land, and let him 
have the Mon:y to pay his Debts, that he would leave her 400 J. about inx 
Months after the Lands were ſold, he gave Bond to /. R. to leave his Wite 
400 J. adjudged, this is not frandulent, but good againſt Creditors. 


— 


* Gaming, 
Smith verſus Ary. Hill. 2 Ahnæ. 2 Ld. Raym. 1034. 8. C. 


NDEBITATUS Aſumpſi, in which the Plaintiff declared, that in Conſi- 
deration he had promiſed the Defendant to play and to pay what he loft; the 

| Defendant promiſed to play, and to pay the Plaintiff what he (the Deten- 
dant) loſt; Cumg; etiam, that he (the Plaintiff) nad won ſo much Money 4d 
Ludum predif, the Defendant in Conſideratione inde promiſed to pay it: The 
Court agreed, that here were mutual Promiſes laid in the firft Count, but that 
an * Indebitatus would not lie upon thoſe Promiſes ; tis true, it was inſiſted for 
the Plaintiff, that the mutual Promiſes in the firſt Count mult be underſtood, 48 
if repeated in the ſecond, becauſe the Play was upon the ſame Agreement, and 
the Money was alledged to be won ad Ludum prædict'. But per Curiam, the ſecond 


Count is not the better for the firſt, for they are ſeparate and diſtinct from one 
2 another, 


CD | Hes ods en 


the Death of the Father. 


t 


Guardian. 
mother, ſo that the Agreement laid in the one will not go to the other; and if ſo, 
then there is nothing to ſupport this Action but the mutual Promiſes, and Debt 


will not lie upon a Promiſe, and conſequently an Indebitatus will not; for there 
muſt be a Conſideration, or a Quad pro quo to ſupport it. 


_ — _ _ It A. 


Roſtington's Caſe. | 1 Ld Raym. 89. 8. C. cited by the Name Ro- 
ſindale. Es 


5 | 20 (2) 
N E.covenanted, that his Horſe ſhould run four Heats with the Horſe of 1 Vent. 25 3. 2 Lev. 92. 


. K. for 30 l. each Heat, which in all amounts to 120 l. Adjudged, Though the Wagers are 


that though he win every Heat, he can recover no Part of the Money, for though diſtinct, the Contract is 


they were diſtinct Wagers, yet the Contract was entire. entire. 


Eggleton verſus Lewin. 


VDE MTA Afungſt for 201. won at Cards, there was Judg |, A 
ment by Default, and a Writ of Inquiry executed, c. and upon a Writ of for Money 

Error in the Exchequer Chamber; the Error aſſigned * was, that a General &c. 

Indebitatus Aſſumpſit would not lie for Money won at Play, and the greater Num- P. 176 

ber of the Judges inclined, that it would; But per Hol Ch. Juft. and Pollexfen, 

Ch. Juſtice of C. B. that it would not, becauſe there muſt be ſome meritorious 

Act, as a Conſideration to maintain ſuch Action; it will lie againſt him who holds 


the Wager, becauſe the Law implies a Promiſe, to deliver the Money to the 
Winner. 1 


y won at Play, 


— — 


Guardian. 
A Guardian is either legitimus, teftamentarius, datus, or cuſtumarius. (1 ) 
He who is a lawful Guardian is ſo either jure communi, or jure natural; z the firſt TS] 


as Guardian in Chivalry, who is fo either in Fact or in Right, the other de jure 


naturali, as Father or Mother, 


A Teſtamentary Guardian by Common Law; for the Body of the Pupil was to 
remain with him who was appointed by the Teſtator, till the Age of 14, but as 
for his Goods it might be longer, or as long as the Teſtator appointed; and as to 
this Matter there are ſeveral * Statutes, which you may ſee in the Margin. 


C3) 


1 32 H. 8. 34 H. 8. 4& 
\ „ 5 Ph. & Mar. 12 Car. 2, 
Guardianus datus, by the Father in his Life time, or by Lord Chancellor after (4) 


% 


And laftly, there is a Guardian by Cuſtom, as of Orphans by the Cuſtom of 1 
London, and other Cities and Boroughs. 98 85 | 


By the Civil Law, Id quod a tutoribus arrogatur potius juſtitia quam aliena authori- (6) 
tate frmatur, therefore the Guardian is to educate his Pupil pro facullate patrimonii 


& dignitate natalium ; and this Word Education comprehends Food, Raiment, Lodg- 
ing, Phyſick and Schooling, = : ; 


. He ſhall anſwer for what is loſt by his Fraud, Fault, Negligence or Omiſſion, (7) 


ut not for any caſual Events, as where a Thing had been well but for ſuch an 6p 177 
Accident, | = | ; 
He ought to ſell all Moveables ia a reaſonable Time, and turn them into Land (68) 


or Money, eſpecially if they were Bona peritura, for thoſe yield no Profit; yet in 


ſome Caſes this Rule may fail, as where the Pupil is near being of Age, and may 
want ſuch Goods. : i” | 


Vor. III. f ,, He 


' 
' 
i 
| 
Þþ 
| 
| 
N 
| 
| 
= 
= 
| 
| 


Hutt. 16. Hob. 215. And as to a Guardian by Cuſtom, as in Copyhold Manors; if the Copyholder 
Lutw. 1188. has a Son within Age, and die, the Guardianſhip doth de jure belong to the next 


* * 4 
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He ſhall pay Intereſt for Money in his Hands, which he might have 


a2 out at Intereſt, for in ſuch caſe he ſhall be preſumed to make Uſe 9 1 
himſelf. | 
610) If Ecol. is due and in Arrear from the Infant's Eſtate, and the Guardian 


compounds it for 100“. the Infant ſhall have the Benefit of ſuch Compoſition 
and not the Guardian. , 


; 4, | 
Where a 81 deviſes Now as to Guardianus datus, this Caſe happened; the Father deviſed the Tui. 
his Child to a Guardian tion of his Son, being ſeven Nears of Age, to his Mother in Law, and died; after 
the Chancery cannot in- yards the Widow married her Servant, and being Poor, the Uncle pets the Pof. 
terpoſe. 2 Ch. Rep. {fon of the Infant, and ſends him beyond Sea, but the Lord Chancellor ordered 
IE" him to ſend for and reſtore the Infant; for where there is a Guardianſhip by the 
Common Law, this Court can order and intermeddle, but where by Statute, as 
in this Caſe, the Court cannot remove either the Child or Guardian; but we _ 
and will make him give Security not to marry the Infant without the Court is fit 
acquainted with it. 


612) 


of Kin, to whom the Lands cannot deſcend; but by Cuſtom it may belong to 
the Lord of the Manor, either to be Guardian himſelf, or to appoint one. 


C1413 The Father in a Copyhold Manor, and being a Copyholder himſelf, cannot by 
3 a 395. 2 Lutw. Virtue of the Statute * 22 Car. 2. appoint a Guardian for his Son, for there may 
* Cap. FR be a Cuſtom to the contrary, and to alter that Cuſtom may be prejudicial to the 
Lord of the Manor. | 
1 3 ) Where an Infant has only a Perſonal Eſtate, the Eccleſiaſtical Court may ap- 
point a Curator or Guardian as to that, and may take Security of ſuch Curator 


P. 178 by Bond, for due Performance of his Truſt; but it hath been a Queſtion, whe- 
: ther fuch Bond ſhould be taken in the Name of the Ordinary and Commiſſary, or 
in the Name of the Ordinary only. 1 | 


Bridget Hide's Caſe. 
( 42 


2 Lev, 128. FA Infant B RIDGET Hide, being the Daughter and Heir of Sir Thomas Hide, and 
being in the Cuſtody of about thirteen Years old, and her Mother having married Sir Robert Viner, 
_ uqgoa And 1 _ and ſhe being dead, the Court was moved for a Habeas Corpus to be directed to 
enter into a Recognizance Sir Robert Viner, 1n whoſe Cuſtody ſhe was left, and who had no Right to her, ſo 
not to ſuffer her to marry, that her Aunt was Guardian at Law; and ſhe being brought into Court, it was 
xc. | ſuggeſted, that he intended to marry her to a great Perſon, but of ſmall Fortune, 
though ſhe was already married to one Mr. Emmerton, by the Conſent of her 
Mother whilſt living, which Marriage being queſtioned, and the young Child 
being aſked by the Court, whether ſhe was willing ro ſtay with her Father-in- 
Law ? ſhe anſwered, that ſhe was; whereupon he was ordered to enter into a Re- 
cognizance of 40,000 J. not to let her matry whilſt ſhe was in his Cuſtody, and to 
permit her Aunt to viſit her. | | 


WY 4. 4 8 Me * 
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Heir. 
Killow verſus Rowden. Hill. 2 Will. 3. B. R. 
e e e EB T againſt the Defendant as Heir as to his Father, without ſhewing 
15 wk NS oaks : how be was Heir; upon Riens per Deſcent pleaded, the Jury find, that 


againſt an Heir, without John Rowadon, the Father, being ſeiſed in Fee, entered into this Bond 


ſhewing how Heir, good. for which the Suit was now brought, and afterwards he ſettled his Lands to Lu 
2 | Ilie 


* 


Heir. 

Uſe of himlelt for Life, Remainder to his eldeſt Son in Tail, Remainder to his 
own Right Heirs, and died; after whoſe Death the eldeſt Son entered and died, 
leaving Iſſue a Son, who allo died without Iſſue, ſo that the Reverſion (after the 
Eſtate-iail * being ſpent) came to the ſecond Son of the Obligor, who was now 
Defendant ; and the Queſtion was, whether he had the Eſtate by immediate De- 
ſtent from him, or from his Nephew, who was the only Son of his elder Brother: 
Et per Curiam, neither the elder Brother or his Son, were ever ſeiſed of the Re- 
verſion, for they were ſeiſed of an Eſtate-tail, and not of the Reverſion expectant 
upon the Determination of that Fſtate, and if a Formedon had been brought 
- againit the Defendant he ſhould not in making his Title have mentioned either 

his + elder Brother or Nephew ;z and yet they were ſeiſed of the Reverſion ro ſome 
Purpoſes, (viz.) to give, to forfeit, to be in Ward, and to join the Miſe upon 
the mere Right. 1 8 | 


— 


"©1979 


+ 1 Inſt, 14. b. Dyer 
308. b. 1 Cro. 412. 


In Debt againſt the Heir upon the Bond of his Anceſtor; he cannot plead , x 1 1 4 
[gp 189. ard. 515. 
that W. R. is Executor, and hath Aſſets ſufficient to pay the Debt, becauſe the Where an Heir ſhall be 
Plaintiff ought to have the Benefit of his Security, and by Conſequence his Elec- relieved againſt an Execu- 
ton to charge either Heir or Executor; but in ſuch Caſe the Heir by a Bill in dor in reſpedt of Aſſets. 


Equity againſt the Executor ſnall be relieved. 


Adjuiged, that the Heir is never bound without an expreſs Lien and Aſſets, and Jones 88. ( 3 ben po. 


even then no longer than he hath A eis, for he is not bound to keep them till he longer than he hath 
is charged; but if he hath A ſſets he ought to plead truly and to confeſs them, Aſſets. 

atherwile a Judgment general {hall be given againſt him de terris propriis, for 

'tis now his Debt. | 


Redſhaw verſus Heſther. 


E B T againſt the Defendant as Heir upon a Bond of his Anceſtor ; upon © Mod. PE, be a- 
| Riens per Deſcent pleaded, the Plaintiff replied, that he had Lands by De- gainſt an Heir, good. 
ſcent ante exhibitionem Billæ, unde de debito predit? ſatisfeciſſe potuit, & petit judi- | 
cum Curis; and upon a Demurrer to this Replication it was objected, that the 
Plaintiff ought to have concluded to the Country; beſides, the Replication is ill 
at Common Law, becauſe *tis, that the Defendant had Lands by Deſcent ante 
exhibitionem Bills, which may be true, and yet he might have none at the Time 
of the Bill exhibited ; *tis likewiſe ill by the * Statute, for that directs, that. 
where the Heir ſells any Lands which were liable to the Debts of his Anceſtcr, before 
any Action brought againſt the Heir, he ſhall be anſwerable for the Value of the Land ſo 
fold, which Value ſhould be tried by a Jury, who, upon finding that ſuch Lands 
deſcended, are ex Officio to inquire of the Value; therefore the Replication ſhould 
be, that the Defendant had Lands by Deſcent, before, or at the Time of the original 
* Writ, Sc. without alledging unde de debito ſatisfeciſſe potuit, and then conclu- * P, 180 
ding unde petit judicium, Sc. becauſe *tis making the Value Part of his Replication, 
and putting it upon the. Judgment of the Court, when it ought to have been tried 
by a Jury: Sed per Curiam, the Replication is good, for though a Jury may find, 
that what deſcended to the Heir is not ſufficient to ſatisfy the Debt, and ſo may 
falſify the Value alledged in the Replication, yet the Plaintiff ſhall recover to the 
Value of che Land fold be it what it will. | 


3 & 4 Will. z. 


Oſpbaſton verſus Stanhope. 


| 3 

EB T againſt an Heir upon a Bond of his Anceſtor; the Defendant 2 Mod. 1 againſt 
6 pleated, that he had nothing by Deſcent præter the Reverſion expectant an Heir, who pleaded, 
atter the Determination of a Leaſe for Years ; the Plaintiff replied, that he (the oo he had 28 by 
Vetendant) had ſufficient Aſſets by Deſcent ; and upon a Demurrer it was object- „ ES W ad 
ed, that this general Replication was ill, for that the Plaintiff ought to have 
atlwered the Preter : Sed per Curiam, the Preter is immaterial, becauſe the Re- 
verſion which follows is not chargeable, for the Anceſtor had ſettled the Lands 
upon Truſtees to the Uſe of himſelf for Life, Remainder to the Heirs Males of 
bis Body, Remainder to his own right Heirs, with Power for the Truſtees 
to make Leaſes, ſo that this was a Leaſe made by them, and if the 3 

mou 
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__ Heriot. Highways. 


11 


ſhould happen before the Eſtate-tail ſpent, he had ſtill but a Reverſion after 
an Eſtate- tail. 5 | | 


2 


2 


* P. 181 * Heriot. Fee Suit of Court, 3. 


Smartle verJus Penhallow. Hill. 1701. B. R. 2 Ld. Raym. 994. 
. e 


5 ; 3 | 
Mod. _ 63. 1. Salk. F N a Special Verdict in Ejectment, the Caſe was, the Cuſtom of a Manor 
Las * pur Poo Hay was, that a Copyholder might ſurrender for three Lives ſucceſſive, and that 
pyholder might fur 

render for three Lives ſuc- an Heriot was due on the Death of every Tenant ; a Copyholder ſurrendered to 
cefſive, and that an Heriot V. R. for his own Life, and for the Lives of A. B. and C. D. and the Queſtion 
was due upon the Death was, whether this was warranted by the Cuſtom, and adjudged that it was, and 
— that it was no Inconvenience to the Lord of the Manor, for there could be no Oc- 
cupancy: but Powell Juſtice doubted, becauſe of the Statute of Bankrupts: 

Sed per Holt Ch. Juſt. The Statute makes no Difference, for if the Copyholder 

becomes Bankrupt, and his Eſtate is aſſigned by the Commiſſioners, the 

Aſſignee would have it determinable upon the Life of the Copyholder Bankrupt, 

and that the Heriot would be then due, but not upon the Death of the Aſſignee, 

becauſe it was ſo originally, and cannot be altered by the Act of the Copyholder 

3 himſelf. | | | 


Oſborne verſus Sture. 


2 | Ao 

2 Lev. k 3 1366. N Treſpaſs the Cafe was, a Leaſe was made to Dorothy Edgcomb for ninety- 
| 3 Mod. 230. Heriot-Ser- nine Years, if ſhe and Margery Upton ſhould ſo long live, under yearly Rent 
vice, where to be paid. of 205. and alſo after the Deceaſe of the ſaid Dorothy and Margery, her or their 
| > beſt Beaſt in the Name of an Heriot, that the Plaintiff Oſborne married Dorothy 
| Eagcomb, and in Right of his Wife was poſſeſſed, and that ſhe and the ſaid Margery 

Upton were dead, and that the Defendant took the Gelding for an Heriot after the 

Death of Margery, &c. and upon a Special Demurrer it was objected, that an 
| Heriot ought not to be paid, for this being an Herio!-Service reſerved on a Leaſe, 
8 is of the ſame Nature with all other Services reſerved on Leaſes, and that is to 
. be paid“ whilſt the Leaſe is in Being, but here it was determined by the Death 
| of Margery, and there was no Reverſion in the Defendant at that Time; two 
Judges were of that Opinion, but two more held, that the Defendant had a re- 
verſionary Intereſt in that Inſtant of Time that Margery. died, and that the Seiſing 
the Gelding ſhall relate to that Time. - , 5 


* * ** * _ 


Highways. 


See Dr. Burn's Juſtice Title Highways, all the Learning on this Subject. 


1.3 
What is a Highway and 
what a private Way. 


DTJUDGEPVD, that where a Way leads to a Market-Town, or commu- 
nicates with a great Road, tis a Highway, but if it leads to a Church, or 
to a Vill, or to a particular Houſe, tis a privale Way, and in a Highway, which 
is called Via Regia, the King hath only the Paſſage for himſelf and the People; 
for the Freehold of the Soil is in the Lord of the Manor, or in the Owner of the 

and on cach Side, and if there are Trees and other Profits there, they belong to 
him. — 


* 


e Now, as to Reparation of each, a private Way is to be repaired of common 
Who apc om mg Right by that Vill or Hamlet where it lies, but a Publick Highway is to be re- 
— NETS paired by the whole Pariſh, unleſs ſome private Perſon is bound to do it, either by 


Preſcription, Tenure, or Encroachment. 2 
| But 


63 
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Hue and Cry. 


But Leſſee for Years cannot be charged ratione tenure, becauſe that goes with Leſſee for You, cannot 
the Inheritance. EY | | be charged ralione tenuræ. 


Where a Highway hes over an open Field, and the Owner of the Field turns Cro. Car. Ls 4 5 
the Way to another Part of the Field for his own Convenience, or incloſes the Highway is turned to ano- 
Field for his own Benefit, and leaves a ſufficient Way beſides, he is bound ther Place, he who turns 
to repair and maintain that Way at his own Charge, and he muſt make it paſ- it muſt keep it in good 
ſable, though · it was foundrous before; and if the Way is not ſufficient any P 

Paſſenger may break down the Incloſure and go over the Land, and juſtify it 

till a ſufficient Way is made, and in this Caſe the Jury are only to inquire if 

it is the ancient Way, if it is incloſed for the Profit of the Owner of the Soil, 

and if it is foundrous ; and it being proved, that it was impoſſible to make the 

Way, becauſe of the Soil: Per Curiam, Lex neminem cogit od impiſſibilia, but in 

this Caſe the Defendant “ had bound himſelf to make the Way good by in- 

cloſing the Field, and that if he would take away the Incloſure, the Charge would P. 183 

fall upon the Pariſh, Et per Curiam, though he hath made the Way as good as 

'tis capable of being made, he ſhall not give that in Evidence in Diſcharge of 

the Information, but he may give it in Evidence, 'in Mitigation of the Fine, 


Information againſt a Common Carrier, ſetting forth, that no Waggon ought to ,: C41 a 
> more gre Weight, and that the Detendaat uſed a Wann wich four 2 eee ee 
Wheels, & cum inufitato numero Equorum, in which he carried 3000 or 4000 à Common Carrier, for 
Weight at one Time, by which he ſpoiled the Highway, leading from Oxford overloading his Waggon. 
t London (viz. at Lobb-Lane, in the Pariſh of Hoſely ;, this was Judged good, 

though it was laid generally at Lobb-Lane, without ſhewing how many Perches in 

Lengih, becauſe the Nuſance was alledged, for all the Way leading from Oxford 

to London, and Lobb-Lane was mentioned only for the Venue; and though there 

was no particular Meaſure expreſſed how much of the Way was ſpoiled, it ſhall 

be intended all Lobb-Lane was ſpoiled ; likewiſe, though *tis ſaid, that he went 

inuſitato numero Equorum, without ſetting forth what Number, yet the Informa- 

tion is good, becauſe it was the exceſſive Weight which he carried that made 

the Nuſance. — | 


The Defendant was indicted for ſtopping the King's Highway in Kenſington, Noy go. EP 8 PO 


without ſetting forth any Boundaries or Abuttals in the Way, leading from 2 Leon. pl. 13. Indictment 
ſuch a Town to ſuch a Town, yet adjudged good, for a Highway ſhall be in- for ſtopping a Highway, 
tended to go throughout the Kingdom; but *tis otherwiſe, if the Indictment had 899% 

been for ſtopping a private Way. 


Upon an Indictment for Stopping a Highway, the Courſe of the Court is, that Raym. 1 ; The Defen- 
the Defendant may be admitted to a Fine upon his Submiſſion, and a Certifi- dant may be admitted to a 
cate of repairing either before or after Verdict; but if after Verdict, there muſt axe 2 "wy eas a5; 1 
be a conſtat to the Sheriff, that he may return that the Way is repaired, for the 1 . 
Verdict being a Record of Conviction muſt be anſwered by Matter of Record. : 

| 8 
Indictment againſt a Pariſh, for not repairing a Highway z upon Not guilty 1 Vent. 2 . 6. The Defen- 
pleaded, they cannot give in Evidence, that another is bound to repair, for wr cannot give in Evi- 
that be the Caſe, it muſt be pleaded ; but where a private Perſon is indicted for b. oy mon 2 wh 
not repairing, he may give in Evidence, that another is to repair, becauſe he is muſt be kd. 


not bound of Common Right, as the Pariſh is. 


8 PEER 
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* Hue and Cr. » . 


See Dr. Burn's Juſtice, Title Hue and Cry, all the Learning on this Subject. 


)EFORE the Statute of Winton, the King had a certain Farm or Rent 117 
out of each County in England, for keeping Watch and Ward, and by that 

Statute the Counties were diſcharged of this Rent, being enjoined to do it 

themſelves. | | 

Vox. III. 7N 5 


Ideot. Imparlance. 


* 


* * : ) TO ON he Perſon robbed ought to give covenient Notice thereof, as ſoon as he can: 
is 85 bo 1555 of the Rob- and being robbed in the Hundred of 4. and not knowing the Confines of thir 


bery. Hundred, he goes into the next Hundred and gives Notice there, *tis ſufficient 
5 ; for that Hundred . ought to make Hue and Cry, and by that Means the other 
Hundred of A. will know of the Robbery. , - | 
3 2 . 
The 3 of the If after a Robbery a Hundredor ſells his Lands, the Purchaſer or Leſſee ig 
8 1 2 liable, for tis a Charge upon the Land itſelf. | | 
done. ty | | 
Pl 4 ) The Party robbed is not bound to purſue the Robbers himſelf, or to lend 


3 f 955 
The Perſon NN 3 his Horſe for that Purpoſe; and if he knows any of the Robbers he muſt enter 
bound to purſue Ro ders. into a Recogniſance to proſecute; but ſtill he has Remedy againſt the Hundred, 
if they are not taken. | 9 


| . . 45 
Sid. 1 . Whend the Hun- And if any of them are taken within forty Days after the Robbery, or if 


I — — 
1 


dred is diſcharged. they take them before the Plaintiff recovers, the Hundred is diſcharged, 

, „„ Bea 5 

Of the Oath to be made of The Party robbed muſt make Oath before a Juſtice of Peace, that he did not 
the Robbery. know the Robbers, or any of them; this he is enjoined to do by the Statute 


27 Eliz. cap. 13. Therefore where an Action was brought on the Statute of 
Hue and Cry, and upon Not guilty pleaded, the Plaintiff had a Verdict; it was 
* | objected in Arreſt of Judgment, that no Time was laid of the Examination 
| before a Juſtice of Peace within twenty Days before the Action brought, which 
is traverlabley | | Ss) 
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P. 185 3 Ideot. See Remainder. 
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= Anmparlante. 
ave; gra a The Queen verſus Rawlins. Mich. 4 Anne; B. R. 
| Mod. Caſes 243. 1 Salk. . A N Information was filed againſt Rawlins on the firſt Day of  Michaelmas 
[| 5 a omg . Term, on which Day he was bound by Recogniſance to appear, and ac- 
1 F cordingly did appear and prayed an Imparlance. And per Northey Attorney-Ge- 


neral, formerly, when the Detendant came in by © Habeas Corpus, or upon his 
Fo Recogniſance, he was to plead inſtanter, that if a Declaration in a Civil Action is 
: delivered the firſt Day of Michaelmas Term, or at any Time before Craſtin' Ani- 
marum, though the Defendant is not bound to plead ſo as to try the Cauſe that 
Term, yet he ſhall plead fo as to enter, and that the Defendants ought not to have | 
| greater Indulgence. on the Crown-ſide ; therefore in this Caſe he inſiſted, that 
- the Defendant ſhould imparl only to Craft. Animarum of that Term, Et per Ul; 
| Ch. Juſt. Irpparlances may be to a Day certain, or to a Return-Day of tic 
ſame Term, or from one Term to another; and that it was reaſonable in this 
Caſe to give the Defendant Leave to imparl not to a Day in the ſame Term, but 
to a Day of another Term, becauſe, if a Summons had iſſued, and Proceſs had 
been continued, he might have ſtood out to another Term, but might have 
-been brought in before the End of that Term, and then he muſt have pleaded 
Inſtanter, and ſo he ſhall do now in another Term. 

. P. 186 * Ellis verſus Thomas. Hill. 9 Will. 3. 1 Ld. Raym. 285. S. C. 
Where an Imparlance is * PARLANCES are allowed in General Actions of Treſpaſs, but not 
to be allowed, where not. = in a Special Clauſum fregit. Es per Holt. Ch. Juſt, If it appears upon the Re- 
cord, that an Imparlance was due and denied, tis Error; but then ſuch Erro: 
muſt appear on the Recor e. , eee No 

* | 
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Indictment. 
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No Imparlance is allowed in a Homine Repleg iando, or in Aſſize, becauſe tis 
fel inum Remedium, unleſs upon good Cauſe ſhewn. as x ; 


* 2 1 
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Indictment. See Reſtitution, 3. 


The King verſus Knight. 1 Ld. Raym. 527. 8. G. 


H E Defendant was indicted, for that he being nuper receptor, Sc. did falſely 1 Salk. FN. * th 

'T codorte twenty Exchequer Bills Q#afi recepte efſent pro Cuſtumis, Ac. in Charges fs hot dived. : 
J:ceptionem, &c. The Judgment was arreſted, for that nuper receptor doth not | 
import, that he was the King's Receiver; then to ſay falſo indorſavit quaſi re- 
cep efſent, is no direct Charge of any Thing which is criminal; *tis true, tis 
ſaid in deceptionem Domini Regis, but that is only Matter of Inference and Conclu- 
fon, whereas the Charge continued in every Indictment ought to be ſo certain, 
that the Defendant may know what anſwer to make, and that the Court may ſet 

tze Fine in Proportion to the Offence ; and likewiſe, that if the Defendant 
ſhould be indicted again for the fame Fact, he may plead Auterfoits condict; tis 
true, the Jury have found, that the Defendant fa!ſo indorſavit, but that will not 
fx a Guilt, for they are only to find the Contents of the Indictment; and if that 
will not amount to a Crime, the Adverb, falſo, will not make it ſo. HY 


5 . . h * * 
* Anonymous. Trin, 2 Anne. | P. 187 


| HE Defendant was indicted Quare vi & armis centum oves, Sc. cepit, and I, hy A a 
# and a Motion was made to quaſh it, for that it was no more than an Goods with Foree, , 
Action of Treſpaſs : But per Curiam, an Indictment will lie for taking Goods 
forcibly, But then ſuch Taking mult be proved to be a Breach of the Peace; and 
though the Goods are the Proſecutor's own Property, yet if he take them in that 
Manner, he will be ouilty: C +. | e 


Anonymous. Trin. 7 Will. 3. 


| 1 FA | ; . : (3) 
NDICT MEN T for Scolding, was quaſhed, becauſe it was not ſaid to Inditment-for Scolding 
be ad magnam periurbationem pacis Domine Regini, nor ſubditorum, or lige- Jvaihed, wt 

orum ſuorum. | . 


The King verſar Holliday. 


H E Caption of an Indictment was proborum & legalium hominum de Con Indidment & * 4. 

prædidt qui jurati & onerati ſuper ſatrumentum ſuum preſentant, quaſhed, be- 5 ; 

cauſe it did not ſet forth; "that they were onerati, &c. to inquire for the* King and Poſtea 19. 
ive Boay of the County. . = 


The King verſus Hemmings and Ghent. 


H E Defendants being Overſeers of the Poor, were indicted forgrefuſing to 8 EA Over- 
accompt, Sc. for the Money by them received; and upon a Demurrer 2 s of the Poor, for re- 
tis Indictment it was objected, that it ſet forth they had collected divers Sums n 
of Money, but did not ſay how mach, and this made the Indictment uncertain : 

But Holt Ch. Juſt. held, that it was neceſſary to ſet forth how, much Money they 

had received, it being impoſſible to charge them with every particular Sum, and 

the Indictment is for refuſing to come to an Accompt: But a more material 

Objection was, that the Indictment ſet forth, that they & eorum uterq; converted 

the Money to their own Uſe ; but as to that it was held, that the Cheat of one 

5 the Cheat of the other; but laſtly it was-obje&ed, thar'this Indictment would 
not lie, becauſe another Remedy Was provided by * the Statute, and of this the Poſtea 1 ;. 8. P. 
wrt doubted. 7 17 Ny #34 +; | * 2 Ae Poa Þ, I 
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Indictment. 
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P. iss »The King verſus Hall. Hill. 5 Will. z. 


H E Defendant was a Conſtable, and he was indicted Quod cum Humfredus 
Hall, being a Conſtable, had ſeized eighty Half-Crowns, which were ſuf. 
pected to, be clipped, and refuſed to deliver them to a Juſtice of Peace; this 
was held to be an Offence, but not indictable; beſides, the Fact is laid by Way of 


Recital Quod cum, Gc. and not poſitively. 


* Antea Forgery i. 
| The King ver/us Stonehouſe. Paſch. 8 Will. z. F 
7 3 | 


Inditment for a private NDICTMENT againſt Eliz. pom for that ſhe intending to de. 

Wrong not good, prive Henry Bradſhaw of ſeveral Sums of Money did falſely and maliciouſly 
accuſe him of Felony, and of robbing her; this Indiftment was adjudged ill, 
becauſe it was for a Fact not indictable, it not being laid by Way o Conſpiracy | 

ſo as to make it a publick Crime; and it being only a private Wrong, the 
Party hath his Remedy by Action on the Caſe, Ja” 


The King verſus Bakeſtraw, Paſch. 8. Will, g. 


1 Be not lie at NH E Defendant was indicted at the 01d Bailey for Uſury, and being wel 
Seſſions for Uſury. x victed, he brought a Writ of Error, and the Judgment was reverſed, be. 
N gcauuſe the Court of Seſſions had no Juriſdiction in this Matter. pe 


The King verſus Atkinſon. 


„ | | : 2 
Indictment for a particular HE Mayor of Newcaſtle, being a Juſtice of Peace, made an Order 
Weokg not good. Antea he ous ti of Tanners there b admit one Young to be a F * 
7. P. of that Company: The Defendant Atkinſon, who was Maſter of that Company 
and being ſerved with this Order, refuſed to obey it, and for this he was "i 
dicted : But per Curiam, tis not indictable, for tis only a Nonfeaſance and par: 
ticular Wrong done to another. „ . 8 


= | The King verſus Savill. 
Quaſhed * 2 there \ N Indictment was quaſhed, becauſe there was no Caption to it. 


was no Caption. 


* 


* P, 189 - | * The King ver ſus Gorge. 


What is * : aeidable | HE Defendants were indicted at the Seſſions held in the City of Worceſter, 
| : for keeping an open Shop in the ſaid City, not being free thereof, contrary 
to an immemorial Cuſtom there; quaſhed, for tis not a Matter indictable. 


——ͤ—ͤ—ͤ——u q— 


The King verſus Brown. 


What is zer indgeble I E Juſtices made an Order, that the Defendant ſhould pay Stephen Paint, 
. 7 0 a Taylor 7 l. for Work done, which he (the Defendant) refuſing to do, 
was indicted, but it was quaſhed, for *tis a Matter not indictable. | 


6 The King works Bradford. 


5 3 13 4 | HE Defendant was indicted for not cur ing the r of an ulcerated 
66 | Throat, as he had agreed and undertaken to do; quaſhed, for tis no 


Indictment quaſhed, for - to 
that it was — for a pub- publick Offence, and no more in Effect than an Action on the Caſe. 


lick Offence. 3 : | 
The Queen verſus Steer & al'. Trin. 3 Anne. 
14 | | | 
Mod. Caſes 183, Indiet- H E Defendants were indicted, for that they piſcerunt, Ec. & viginti Car- 
ment for taking 20 Carps, pas de Bonis & Catallis of the Proſecutor, did take and carry away: Pe 


de Bonis & Catallis fuls, Curiam, the Fiſh could not be Bona & Catalla of the Proſecutor, unkls the) 
|; | Wele 


. 


were in a Stew-Pond or Trunk, but they might be Piſces ſuos in a cloſe Pond, 


quaſh it upon a Motion. 


Indictment. 


ab. 
_— 


— 


and this is ratione loci, becauſe they could not ſwim away, but they would not 


Anonymous. Mich. 2 Annæ. 


\HE Defendant was indicted for Aſſaulting and Beating a Cuſtom-houſe Offence Cable, if 
Officer in the Execution of his Office, but this Indictment was quaſh- another puniſhment is pre- 
ed, becauſe by the Statute 13 & 14 Car. 2. a particular Method of puniſh- ſcribed by the Statute. 
ing Offenders of this Nature is preſcribed, (viz.) By Fine and Impriſonment, by 8 8 Fre 1 z 2 4 
the Juſtices of Peace: And per Curiam, ſo it hath been reſolved by all the p. 11. Par. 6. 
Judges at Serjeani's Inn, in a Caſe between the King and Watſon. Sp 


* The Queen verſus Langley. Hill. 2 Anne. 2 Ld Ra ym. 102 . * P. 190 
. 5 SIM | 
( 16 


AE Defendant was indicted for ſaying to the Mayor of Saliſbury : You Mod. Caſes =, Words 
Mr. Mayor, I care not a Fart for you; and on another Day, for ſaying to : { 

him, Tou are a Rogue and a Raſcal, and upon a Demurrer to this Indictment = OP of his Office, 

i: was inſiſted for the Defendant, that theſe Words do not appear to be ſpoken Ion 

of the Mayor in the Execution of his Office, and therefore this Indictment , 1 

would not lie; he cannot be * impriſoned for ſuch Words, neither can be be Þ .. , a 5858 WE 

indicted: Holt Ch. Juſt. Theſe Words are not indictable, becauſe it doth not Moor 247. 1 Vent. 16. 

appear that the Mayor was in the Execution of his Office, nor that he was a 


Patent Officer, for it would have altered the Caſe, if it had appeared that he 


was a Juſtice of Peace by Commiſſion from the Queen, for then he would have 
been indictable, becauſe the Words would have been an Aſperſion upon the 
Queen and upon the Government in general by whom he was employed; but 
here it doth not appear he was a Juſtice of Peace, or if he was, it doth not 
appear that he was ſo by Commiſſion or Appointment of the Queen, but of the 
Corporation; *tis true, if theſe Words had been written as they were, ſpoken of 


the Mayor, an Indictment would have laid, for litera ſcripta manet, and there are 


many Caſes which prove, that the ſame Words, when * written, are aCtionable, * 1 Sid. 250. 1 Lev. 139. 
which are not ſo when ſpoken : Et per totam Curiam, Words whicn directly tend 

to the Breach of the Peace are indictable, as where one Man challenges another 

to fight, and the Commiſſion of Oyer and Terminer, de propalationibus Verhorum, 

is to be underſtood of Words ſpoken againſt the Government, or which amount 

to a Scandalum Magnatum, Sc. But for theſe little Offences contra Bonos Mores, 

the Law has made a proper Proviſion, and that is by requiring Surety of tbe 

Peace, or for the good Behaviour, and by committing the Offender if he refuſe to 


find ſuch Sureties, or if he ſpeak ſuch Words in Court, they may proceed in a 
ſummary Way againſt him, by fining him for a Contempt of the Court, and by 


committing him till he hath paid the Fine: Caſes cited contra, viz. 1 Cro. 593. 


2 Bu. 139. 3 Mod. 139. 


The Queen verſus Lane. 2 Ld. Raym. 1034. 8. C. 


| | 3 | n 

HE Defendant was indicted on the Statute 5 Eliz. for uſing the Trade of Mod. Cells ad Indict- 
a Barber, not having been Apprentice to it for /even Tears; and a Motion ment for uſing a Trade 
was made to quaſh it, becauſe it did not conclude contra pacem : But per Holt eee nr rode ot 
Ch. * Juſt. There can be no Reaſon for this Objection, for it would be very hard « Þ. 194 contra pacem, 
to make a Barber's Shaving a Man by Conſent, to be contra pacem; beſides, tis # 
laid to be tontra formam Statuti, and therefore this Indictment is good. But 
per Powell Juſt. and the other Judges, every Act which is contrary to the' Law is 
contrary to the Peace, and a Breach of the Peace : Therefore by the other three 


* 


Judges contra Holt Ch. Juſt. this Indictment was quaſhed. 


Anonymous. Trin. 2 Annæ. 
'F HE Caption of the Indiftment was per Sacru'm of the Jury proborum & ſurat' 1 and did 
legalium bominum, &c. jura & onerat', without ſaying impanella“; and for not ſay impanellat', yet 
that Reaſon it was moved to quaſh it, but denied per totam Curiam. N . 


Vor. II. 7 O N The : 


ſpoken to a Magiſtrate not 
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— - _ * - ©. % 4 "x oo” TY 4 4 * 78 . +4 0 1 . 2 5 F LF, n. 
9 1 — 


Indictment. 


The Queen wer ſs Coteſworth. Trin. 3 Anne. 


| 5 APD | 
Mod. Caſes 172. Pro Do- IHE Defendant was indicted, for abuſing Dr. Ratclif; and it as ob- 
9 & corpore jected againſt the Caption, that it was Juratores pro Domina Regina & 
* Antea 4. corpore Com jurat' & onerat”, &c. now it ſhould not be * pro Domina Regina & 


corpore Com”, but pro corpore Com'; but it was diſallowed. 


The King verſus Keate, Hill. 8, Will. 3. 1 Ld. Raym. 138. 8. C. 


: { 20 : : | | 
5 Mod. 287. 3 the E was indicted upon the Statute of Stabbing, for that he drew his Sword 
Statute of Stabbing, with- and ſtabbed James Wells, he having not firſt firuck, but did not lay, 


2 f- bas | having not a Weapon firſt drawn, and concluded contra formam Statuti: The better 
P ee Opinion was, that the Indictment ſhould ſet forth, that the Deceaſed bad nz: a 
Weapon firſt drawn. 7 | Boks 


5 mw The Queen ver/us Daniel. ill. 2 Annæ. 


. 5 
— Caſes 1 8 ” F HE Defendant was indicted for enticing an Apprentice to depart from 
1 Salk. 380. Indictment his Maſter, & ſeipſum abſentare from his Service; it was moved in Arret: 
for enticing an Appren= of Judgment, that this Indictment was naught, becauſe it did not appear, 
tice to abſent, will not lie. 07h long be abſented, and there was no Averment, that he did abſent ; *tis true, 
| "tis implied, but *tis not expreſsly alledged ; and as to the Principal Matter, 
Holt Ch. Juſt. held, That the ſeducing an Apprentice to abſent was not indict- 
je able, becauſe it doth not affect the Publick. But per Powell Juſtice, It doth 
P. 192 affect the Publick * as much as the perſuading a Woman to abſent from her 
1 8 Huſband, becauſe it tends to deſtroy the firſt Foundation of Society. But per 
totam Curiam, This Indictment is naught, for not averring, that the Apprentice 
did abſent; *tis true, the Word abſentare cauſavit implies, that he did a#ſent, but 
an Indictment muſt not only ſhew the Cauſe, but the Effect which follows the 
Cauſe. And afterwards in Trinity Term, it was adjudged, that an Indictment 
- would not lie for ſeducing an Apprentice to leave his Maſter, but only an Action 
on the Caſe; or if it was a Forcible taking him away, then an Action of Treſpals 
per quod ſervitium amiſit. | | | 


* 


The Queen verſus Tracy. 


22 


ook. eget wh oouay I E Defendant was indicted, for that he procured one Muriell the Pro- 
Juſtice of Peace not to ſecutor to be arreſted by a Warrant from a Juſtice of Peace, Sc. and 
take Bail, perſuaded the Juſtice to refuſe Bail, but did not alledge, that any Bail vas ef- 


fered, and that when Muri-ll was committed, he (the Defendant) extorted divers Suns 
of Money from him, but did not expreſsly alledge, that Muriell was committed, nor 
what Sum was extorted from him; and for theſe Reaſons this Indictment was quaſhed 
after Verdict; for it being a complicated Offence, the Defendant muſt be guilty of 
all or none, but they would not diſcharge him without he firſt entered into a Ke- 
cognizance to appear to a new Indictment, which he did; and afterwards he was in. 
dicted de novo, for that he, together with A. and B. intending to oppreſs Muricll, did 
in the Pariſh of Sz. Giles's in the Fields, in the County of Middleſex, procure him to 
be arreſted pretextu Warranti, and brought him before one Chamberlaine, a Jut- 
tice of Peace in the Pariſh of St. Margaret's in the ſaid County, and intending 
farther to oppreſs him, perſuaded the Juſtice to refuſe Bail, :h5ugh good Bail was 
offered, and to commit him; and avers, that be was committed, and that Tracy 
perſuaded the Gaoler to lay him (the Proſecutor) in Irons, who by that Means 
extorted 5 1. from bim, &c. Upon Not guilty pleaded, the Defendant Was 
found guilty ; and now it was objected in Arreſt of Judgment, that here was 3 
Miſ-Trial for the Venire was only from the Pariſh of St. Gi/es's, whereas the Fac: 
did ariſe from the Pariſh of St. Margarel's, as well as from the Pariſo of &. 
Giles's. And per Curiam, this is a plain Miſ-Trial, but yet the Defendant hath 
forfeited his Recogniſance, becauſe he was to try the Cauſe with Effect, that is 
ſo as the Court may proceed to Judgment; and if Defendants will make ſuch 
Faults on Purpoſe, their Recognizances ſhall be eſtreated, or a Scire facias ſhal 


be brought thereon in this Court; for B. R. may take either Courſe, unleſs the 
: Defendaiit 


t 
I 
: 
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Indictment. 
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Defendarit will enter“ into aRecognizance, to try it again de novo, which accordingly. * P. 193 
was done, and the Defendant was tried and found guilty again; and it was inſiſted 
for him in Arreſt of Judgment, that his perſuading Mr. Chamberlaine - the Juſtice, 
to refuſe Bail, was only Matter of Opinion, and that the Extortion was not by 
the Defendant, but by the Goaler , fo that there was no Offence charged in this 
Indictment againſt the Defendant, for the Reſt is only taking a Man upon a law- 
ful Warrant, which is no Crime. But per Holt Ch. Juſt. he is guilty even of the 
Oppreſſion and Extortion committed by the Gaoler, becauſe he procured him to 
be wrongfully, put into che Goal; for if W. R. wrongfully Impriſoneth V. W. 
and the Gaoler detains him till ſo much is paid, in ſuch Caſe, he who 
was the Priſoner ſhall have an Action of Falfe Impriſonment againſt W. 
K. for impriſoning and detaining him until he paid ſo much Money; and 
this is a Taking by W. R. and it muſt be illegal to uſe any unlawful Means to 
oppreſs another. It was held in this Caſe, that wherever a Juſtice of Peace may 
by Warrant arreſt a Perſon, he hath Authority to Bail, and that before any In- 
dittment found, the Juſtice may grant a Warrant for apprehending a Man for a 
Miſdemeanour, and bind him to the Peace, or over to the Seſſions. 5 
In the Caſe above mentioned it was held, that where the Defendant is indicted, 
he cannot ſend a Plea into the Office, without giving Security to try it at his own ' 
Charge; but if he come into Court, he may put in his Plea, and the Court is 
bound to receive it, but then he muſt be committed, unleſs he give Security to 
ty it; and if he chooſes to be committed, then the Trial muſt go on at the 
Charge of the Proſecutor, but if he give Security, the Trial muſt be at his. 
own Charge. 0 | Fob , 


| The King verſus Croſs, Hill. 13 Will. 3, B. R. 1 Ld. Raym. 711. 


NH E Defendant was indicted for buying. folen Goods, knowing them to be len Goods, knowing them 
| ſtolen; and upon Not guilty pleaded, he was convicted; and it was © 1 

moved in Arreſt of Judgment, that by the Statute the Buyer is made Acceſſary 

to the Felony, for which he ought. to be indicted, and not for a Miſdemeanour or 

Treſpaßß, at he was in this Caſe, and ſo it was adjudged; for per Holl Ch. Juſt. 

at Common Law this Offence was more than a Treſpaſs, it was Evidence as an 

Acceſſary not preſent, but after the Fact was done. | e 


4 


Indictment for buying ſto- 


g "* P. 194 
* The King verſus Summers. | ( 24 ) 
8 | | | | 1 Lev. 139. Indictment 
NH E Defendant was indicted at the Seſſions, for Writing a ſcandalous at the Seſons, for Writ- 
Letter to one Melli'b concerning a young Woman, whom he intended to ing 2 ſcandalous Letter. 
marry : Upon Not guilty pleaded, he was Bond guilty, and afterwards he 
brought a Writ of Error, and the Error aſſigned was, that this was a pri- 
vate Letter, for which he was not puniſhable by Way of Indictment; or if an 
Indictment would lie, yet not before the Juſtices of Peace in. their Seſſions. Sed 
per Curiam, This is an Offence, and indictable before the Juſtices in Seſſions, be- 
cauſe it tends to to the Breach of the Peace. | 5 
© | | is | Raym. 276. Indictment 
Adjudged, That where a Perſon came to a, Seamſtreſs's Shop, and aſked her for Felony, in running a- 
to ſhew him ſome Linen; which ſhe did, and deliverd it into his Hands, and then vy with Goods, Kc. 
he run away with it, that this is Felony ; for though the Goods were delivered by: 
the Owner, yet they were never out of her Poſſeſſion, becauſe though the Con- 
tract might be begun, by aſking and telling the Price, yet it was not perfected, and 
the ſubſequent Act of his running away doth plainly ſhew his Intention to take 


the Goods feloniouſly before the Property was altered; for which he was indicted, 
convicted and executed. Yo © | | 


| | | | | Sid. 254. Raym. 276. 

So where a Man, who had no Manner of a Title to 4 Houſe, broughit Indicment for ufing the 

n Ejettment, and procured an Afiggvit to be filed of the Delivery of the Decla- n _ apr — to a 

cation to the Tenant in Poſſeſſion, "and for want of appearing and Pleading, got Pee. 

udgment at his own Suit and then ſued out an Habere faciar Poſſeſſionem, and got 
+ Varrant thereon from the High Bailiff of Weſtminſter, directed to one of his 
alffs, who, with the Plaintiff himſelf turned the Defendant out of Poſſeſſion 
and 
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Induction and Inſtitution. 
and ſeiſed all the Goods, and converted them to his own Ule , this was adjudped 


Felony, for which he was indicted, convicted and executed, for he made Uk. 
of the Proceſs of the Law, with a felonious Purpoſe, 


PR — ITY 
—_ * 8 


2 he —_— I__/@©/=.. _—— Pa 8 WY hn 
* — 


„P. 1 *Induction and Jnſfifution. 
; ( I ) | I | 41 12 1 h b QC Il 71 . . 
| "Oh. 6 var; AT RON S did originally fill all Churc es by Collation and Tis 
w_ . 2 they do now to free Chapels, till this Power was extorted from 1 o 
Canons. | ; 
Noy 134. 5 Where the Arebdeacon makes a Mandate for Induction, if tis executed by one 


who is not reſident within the Archdeaconry, yet *tis good. 


Ng Morgan was admitted and inſtituted to a Benefice, afterwards one Gliper vis. 
e ee 8 v4 . on 2 admitted, inſtituted, and inducted, then Morgan was inducted; then 13 
againſt a common Perſon, the King's Preſentee was inducted and entered upon Morgan, and Glover entered. 
2 Wilfon. 174. and the Queſtion was, whether R. R. or Glover had the better Title; 7; per 
| Curiam, Morgan being inſtituted, that was a Plenarty againſt.any common Per. 

ſon, therefore the Induction of Glover was void, and he had but a mere Poſſeſſion 
which was defeated by the Induction of R. R. the King's Preſentee, and likewiſc 
1 Roll Rep. 191. by the Induction of Morgan, who had the firſt Right, ſo that each of them 
| hath a better Right than Glover, therefore R. R. may maintain an Ejectment 
againſt him. 


— 


9 


Infants. 


Anonymous. 
What 5 may be, I IT was held, chat an Infant cannot be a Parſon, Juror, Altorney, Bailif, or 
what not. Member of Parliament, but he may be @ Mayor, Sheriff, Gaoler, or Steward of a 
„„ Court, by Deſcent, but not by Purchaſe, unleſs granted to him in Reverſion, or 


ad exercendum per ſe vel deputatum ſuum. 


( eb, un That his Leaſe which he makes, without reſervi Is wh 

| ae by bi at his Leaſe winch he makes, without reſerving any Rent, is void; if 

45 GL hs W Rent is reſerved, tis voidable, and fo is a Leaſe made to him; but his Leaſe of 
Ejectment is good. . - 


What YL, made by That all Contracts for Neceſſaries, and which concern his Perſon are good, 


him are good, what not. 48 for Debt, Apparel, Phyſick, or Learning, Sc. But tis otherwiſe if the Con- 
tracts do not concern his Perſon, as if *tis to repair his Houſe or io carry on bis 


Trade, neither ſhall his Contract to be an Apprentice bind him, unleſs in London, 


and there tis good by the Cuſtom, 


(4) Money borrowed for Neceſſaries binds him, if he apply it accordingly; but i 
miſapplied, then his Contract is not binding. | | 


(5s) All Acts of Neceſſity bind him, as Preſentations to Benefices, Admittances and 
Grants of Copyholds, and aſſenting to a Legacy. 


(6) All his Acts which have no Colour of Advantage to him, or which are vil. 
out any Conſideration, are void, but his Feoffment is only voidable, unleſs Live- 
ry is made by Attorney, and then *tis void. | 

C2) A Judgment by Default, after his Appearance per Guardianum, ſhall bind 

| him, but not if he never appear, or if he doth appear in Perſon and make 


Default. 
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He cannot anſwer but by Guardian, but he may ſue either by Procbein Amy or How he * *. and be 
by Guardian 3 and this Suit by Prochein Amy is by * the Statute, and that is where ſued. 
he ſues his Guardian, or where his Guardian will not ſue for him. jones 177. 


His Acts in Pars, as Feoffment or other Deeds, may be avoided by Plea or 
Entry, after or before he is of full Age, and ſo may his Deed of Bargain and 
Sale; but his Acts on Record, as his Fine levied, Recovery ſuffered, or Sta- 
tute acknowledged; mult be avoided by Writ of Error or Audita querela during 
his Nonage. | | VOTES ON eee | 


(9} 


He is puniſhable for permiſſive Waſte, for Eſcapes, for bay oe for not coming For what he is puniſhable 


to Church, for Cheating with falſe Dice, for Batteries, for lander, Cc. 55 
Ellis verſus Ellis. Hill 9 Will. 3. 1 Ld. Raym. 344. S. C. P. 197 


,4SSUMPSTIT againſt an Executor for Money lent to his Teſtator : the 5 Mod. uh dos 1 Salk; 
/1 Defendant pleaded, that his Teſtator was an Infant; the Plaintiff replied, 386. Earle v. Peale. 
that the Money lent was for Neceſſaries, and good; for an Infant is chargeable for He 1 cog ang Fu : yh 
Money lent; if *tis laid out for Neceſaries, according to, his Degree; but all that is 66. | 
at the Peril of the Lender. : 15 i 7 


Williams ver/us Harriſon. Trin. 3 Will. z. 
DJUDGED, that if an Infant accepts a Bill of Exchange, he may He may plead Infaney to 
| plead Infancy upon an Action brought againſt him, becauſe the Cuſtom che 80s, 6200 of a Bull 
of Merchants is Part of the Law of the Land; and 'tis not a local Cuſtom, as in F*change, 

London, for an Infant to bind himſelf Apprentice, Sr . 


| Score verſus Bowles. Mich. 2 Will. 3. 2 8 


N Replevin againſt three, they all mad Cognizance by Attorney, and Judg- Where wh 1 pleada- 
ment being given for the Plaintiff, a Writ of Error was brought in B. K. ble in Abatement, it ſhall 

and the Error aſſigned was, that one of the three Defendants was an Infant, but not be aligned for Error, 

it was diſallowed ; for per Holt Ch. Juſt. this Matter was pleadable in Abate- 

ment, and therefore not aſſignable for Error. | 


> * 
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Infoꝛmation. e 
The King verſus Roberts. Paſch. 4 Will. 3. B. R. 


1 

NFORMATION againſt a Common Ferryman,, ſetting forth the Information * good for 
| accuſtomed Rates to be, (viz.) for the Paſſage of a Man and Horfe, one che Uncertainty. 
Penny, for a Score of Oxen 7 d. for a Score of Sheep 2 d. Sc. and that the | 
Defendant being the Ferryman, from ſuch a Day to ſuch a Day, did take of ſe- ” 
veral of the King's Subjects, unknown, divers Sums of Money excecding thoſe | 
ancient Rates, (viz.) for the Paſſage of one Man and a Horſe 2 d. for every 
Score of Oxen 12 d. &c. Upon Not guilty pleaded, the Defendant was found * 3 9750 317. 3 Cro. 
guilty, but * the Judgment was arreſted for the Uncertainty as to what the De- RH 7 0. 120M. 


F er Roll. 80. 1 Mod. 188. 
endant did take, and of whom, and of how many Perſons, for every Taking Poſtea 6. TS, 


was a ſeparate Offence, 


The Queen verſus Tayler. Paſch. 2 Annæ. B. R. 2 Id. Raym. 
| 879. 8. C. . 8 


hs FORMATION againſt the Defendant letting forth, that he on the ED 2 ſpeaking 
zoth Day of January, proditorie, ſpoke theſe Words, (viz.) King CHARLES treaſonable Words of the 
5 was rightly ſerved in having his Head 1 off, and il was a Pity that bis two Dead. 

OL, III. e Fe 4 WD 


7 


Sons, 
4 


J See Co. Car, Hough 


Information. 


— — — 2 


— 


Sons, CnaRLEs and Jau Es were not ſerved ſo too; in contemptum Gulielm; 
per Regis, legumque ſuarum, && ad malum exemplum omnium aliorum in bujufyrod; 
delinquentium, ac contra pacem didi nuper Regis, c. Upon Not 

the Defendant was found guilty ; and it was moved in Arreſt of Judgment, th 

theſe Words were ſpoken of the Dead, and they are not averred to be f. w - 
;with an Intention to prejudice the Government, and they are not gra hy 
the Word Proditorie, becauſe that is applicable only to Treaſon, which this is n J 
Sed per Curiam, thefe Words affect the Living, though they were ſpoken K. 
Dead, and they advance a Commonwralth Principle contrary to Law, and there 
fore there needs no Averment, that they were ſpoken with an Intention to injur. 
the Government, for the Words import a Crime of themſelves, and e, he 
Pines's Call. Queen and Monarchy z and though + the Crime is only a Miſdemeanor, y; 


caju 


TP. tos Word Proditorie is proper in this Information, becauſe this Miſdemean 
; a Tendency to Treaſon, and ſhews a treaſonable Intent in the Speaker, He 
was. fined forty Marks, being but a poor Tanner, and to ſtand twice in the 
Pillory. | | 

The Queen Terſus- Holford. | 
Where a Thing mall re- FNFORMATION againſt the Defendant for Subornation of Perjury, 


late to the laſt Antecedent, ſetting forth, that whereas in Curia Domini Regis coram ipſo Rege apud Ii em 


where not. in Com Middleſex one Rhodes nuper de D. in Com Surrey, Oatmeal-maker, had im. 


| pleaded the Defendant Hofford, for that whereas he was indebted to the Plaintiꝶ 
SO in the Pariſh of St. Clement's Danes in Com” predif”, and promiſed to pay, Ge. 
| and that, whereas upon an Accompt ſtated between them, the Defendant was 
found in Arrear, &c. and promiſed to pay, Cc. and the Defendant pleaded Nor 
guilty ; and at the Trial did procure one W. R. to ſwear, that he was preſent at 
the Stating the ſaid Accompt, &c, whereas in truth he was not preſent, Ge. 
To this Information the Detendant pleaded Not guilty, and the Caule being tried 
at the Niſi prius in Middl:ſex, he was found guilty; and it was moved in Arreſt 
of Judgment, that the Fine would be entire, and therefore, if either of the Aſfign- 
ments was naught, no Judgment could be given; but this Objection was. dif. 
allowed, and thereupon another Objection was made (viz.) that the Cauſe of 
Action being laid in Surrey, it could not be tried in Middleſex, and here the Cauſe 
of Action was laid in Surrey; tis true, *tis ſaid, that the Defendant was indebted 
to the Plaintiff in the Pariſh of St. Clement's Danes in Com prædid', which muſt 
be in the Coun!y of Surrey, becauſe that was the County laſt named, and therefore 
it mult relate to that County, which is very true (viz.) Ad proximum antecedens fiat 
relatio; but that Rule hath an Exception (viz.) niſi impediat ſententia, as it plainly 
doth in this Caſe. — | 


The King verfus Gall. Hill. 10 Will. z. B. R. 1 Ld. Raym. $70. 
3 1 3 | H E Defendant bought and fold live Cattle in the County of Ne:fok, 


ſecutions on Penal Statutes not having kept them ſo many Weeks as required by the Statute * 5 & 6 
muſt be in proper Coun- Ed. 6. and thereupon an Information was brought againſt him in B. R. in Middle 


ties. ſex. And per Holt Chief Juſtice, who faid ten Judges had reſolved theſe 


Cap. 14. Points. 


x. That the Statute $ 21 Fac. 1. did not extend to any Offences created by ab. 
P * i ſequent Penal Statutes, ſo that Proſecutions“ on ſuch Statutes are not reſtrained tv 
3 the proper County; but that Informations upon Penal Statutes made before bat 


Alt 21 Fac. 1. muſt be brought in the proper County where the Fact was 


done. 


* Cap. 4. 2. That an Action of Debt upon the Statute * 5 Eliz. for uſing a Trade, not 
having been Apprentice to it for ſeven Years, muſt be brought in the props! 
County where the Offence was committed, and not in B. R. unleſs the Fact was 
done in that County where the King's Bench fits, and then the Action may be 
I Vent. 8. brought in Mſiddleſex; and Holt Ch. Juſt. denied the Caſe of * Barnes and Hughts 


' & be Law, which is reported in many Books. Neb# 
; I | | 


Suilty pleaded, 


of the 


yet the 
Our has 


. OO RS 


Inhibition. : 
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Debt upon the Statute 23 H. 6. againſt the Mayor of Dorcheſter for a Falſe Who hail bo 1 
Return of a Burgeſs to Parliament, by which Statute 40 J. is given to the King Informer, and who not. 
and 401. to the Party grieved, and not returned, fo as he ſue for the ſame it hin | 
three Months after the Beginning of the Parliament, or to any other Perſon, bo in 
Default of him ſo choſen ſhall ſue for the ſame : The Perſon choſen did not ſue 
within the three Months, but the Proſecutor after the three Months, and before 
the End of one Year next following, ſued out a Latitat, but not within a Year 
after the Offence : The Queſtion was whether he ſhould be taken to be a Common 
Informer, and ſo by the Statute 31 Eliz. ought to bring his Action within a Year 
after the Offence, which was not done in this Caſe; for the Latitat was ſued within 
Tear after the End of three Months, in which Time the Party grieved was 
allowed to bring his Action. The better Opinion was, that he was no Common 
Informer, becauſe there was no Time limited by the Act when the Proſecutor 
ſhould bring his Action; he ſtands now in the Place of him who ſhould have 
brought his Action within three Months, and he was no Common Informer; if 
he had brought his Action for the Whole 80 7. tam pro Domino Rege quam pro ſeipſo, 
he had been within the Statute; the Plaintiff had Judgment. But per Holt Ch. 
Juſt, a Lalilat cannot be a Commencement of a Suit upon a Penal Law, 4 Mod. 
129, Culliford verſus Blandford, at the King's Pleaſure: This Statute is con- 
firmed by 20 Rich. 2. cap. 1. with an additional Puniſhment, viz. a Fine to the 
King upon a Trial at Bar, the Defendant was acquitted. 3 Mod. 117. Sir 
Toba Knight's Caſe. - 1 0 Hong l; 


Antea 18. P). 8 


Information againſt the Defendant for Extortion, ſetting forth, that there is a 
Common Paſſage and Ferry Boat, for tranſporting People and Cattle, at ſuch 
Rates, ſetting them forth; and that the Defendant being a Common Boatman, did 
*carry at ſeveral Times ſeveralPerſons, and ſeveral Score of Sheep, and that during P. 201 
that Time he did extort de quibuſdam ignotis, for the Uſe of the ſaid Boat in tran- 
ſporting, (viz.) pro tranſportatione eofuſlibe equi 2 d. Et pro quibuſſibet viginti ovi- 
bus 4 d. & fic ſecundum ratam ; after a Verdict for the Informer, it was moved in 
Arreſt of Judgment, that the Information was ill, becauſe tis: not ſaid from whon 
heextorted thoſe, but only de quibu/dam ignoiis, and no particular Time is mentioned 
when he extorted, nor how many Score of Sheep were carried over. Et per Curiam, 
every Taking is a ſeveral Offence, aad if this Information ſhould be good, it may 
as well be ſaid, that an Indictment for Battery will be good, ſetting forth, that he 
beat ſo many of the King's Subjects between ſuch a Day and ſuch aDay: the Judg- 
ment was reverſed. 4 Mod. 1000. The King v. Roberts. my 
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Inhibition. 
Lunne verſus Dodſon. Paſch. 13 Car. B. R. 
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N Inhibition is either hominis or juris; *tis ne viſitationem facias, vel aliquam The Efe Lo Inhibi- 
juriſdictionem Eccleſiaſticam contentionem vel voluntariam habeas : Thus when tion. Burn Eccl. Law, 
an Archbiſhop viſits, he inhibits-the Biſhop, when a Biſhop viſits, he inhibits the Tit. Inhibition. 
Archdeacon ; and the Reaſon is to prevent Scandal and Diſtraction, and this con- 
tinues till the Relaxation of the Inhibition, which is not till the laſt Pariſh is viſit- 


ed, and then *tis entered nulla Parochia reſtat viſitanda, for he may hear of no 
Faults till he- come to the very laſt Pariſh, 


Now after ſuch an Inhibition upon a Metropolitical Viſitation, if a Lapſe ha 
pens, the Biſhop cannot inſtitute, becauſe his Power 1s ſuſpended, and therefore 
the Archbiſhop is to inſtitute ; for 'tis not only Penal in the Biſhop ſo to do, bur 1 
the * Inſtitution itſelf is void, becauſe 'tis an Act of Juriſdiction from which he P. 202 


(2) 


was ſuſpended. 


But it may be a Queſtion, in the Caſe of a Collation, whether, if a Lapſe (3) 
happen the Biſhop may collate, becauſe tis a Kind of Title; but the better 
OY 87 1 Opinion 


Innuendo. Joinder in Action. 
. i e OR 1 be Foy WAY — | — — 2 I E 

Opinion is, he cannot, becauſe tis not by Way of Intereſt, but by Way of 

Proviſion for the Cure, and to ſupply the Negligence of the Patron; this ap- 


pears, becauſe the Patron may preſent at any time after a Lapſe, and before 
Collation. | Wes , | 
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Innuendo. See Libel, 4d 
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Joinder in Action. 

5 ws 1 A? JUDGE D, That where two or more receive a joint Damage, they 
Action. 2 Wilſon 414. 1 may join in an Action; as where two Churchwardens brought a Mandamus 
| to the Official to ſwear them, who refuſed and made a Falſe Return, they may 


join in a ſuit againſt him for ſuch Falſe Return; but where the Damages are 
ſeveral, the Parties cannot join. 3 5 | 


Wie Be. 3 muſt be 4. owed 201. to B. as Executor, and 10 J. more in his own Right, one Ac- 
ſeveral, and not joint. tion will not lie againſt him for the whole Money, becauſe there muſt be ſeveral 
1 Wilſon 171.8. P. Judgments. | 
6 Rep. 8 - 3 223. An Aktion on the Caſe and an Action of Treſpaſs, or Caſe and Trover, may be 
366. What Actions may joined in one Action, | becauſe the Foundation of both are on a Wrong, and Not. 
be joined, and what not. guilty is a good Plea to the Whole; but Aſumꝑſit & Trover cannot be joined, 
becauſe there muſt be different Pleas. See 2 Wilſon 319. as to this Point. 


Sid. 246. 3, * IR 319. * Caſe and T rover was brought againſt a, Carrier for Money delivered to him, 
P. 203 this was adjudged ill after a Verdict, becauſe 'tis not founded on a Wrong 
; alone, but on the Cuſtom of the Realm, and a general Verdict could not be 

given. DE | 


I Lev. _ R : 90. 157. The Leſſor made a Leaſe to V. R. who covenanted 10 repair, afterwards the 
Raym. 80. Where tuo Leſſor aſſigned one Moiety of the Reverſion to B. and the other Moiety to C. 
may join in one Action. aqjudged, that both of them may join in one Action of Covenant againſt V. R. 
the Leſſee for not repairing, for tis no more than a perſonal Action to recover 
Damages, in which Tenants in Common may join. | 


Oo ⁊ — — 


What 1 1 5 In Actions perſonal, where a Tort is by Common Law, and a Tort by Sta- 
joined, what not. tute, they cannot be joined; ſo *tis where a Contract is by Common Law and q 
by Cuſtom. b 
| | | 5 
TY But where ſeveral Torts are by Common Law, they may be joined, if per- ec 
+ Treſpaſs vi & armis, ſonal; as for Inſtance, Treſpaſs for ſeveral Treſpaſſes, or Treſpaſs and Caſe +. W 
and Treſpaſs on the Caſe | 
_ . = * -f So where ſeveral Contracts are by Common Law, as Debt upon ſeveral Bonds; 
ent Judgments. 2 Wil- Debt upon a Mutuatus and Judgment, or Debt for Rent and Indebitatus for Mo- 77 


ſon 319. ney lent; for though one Plea will not anſwer both, as in an Action of Debt 


„ upon a Judgment and upon a Mutuatus, yet there is the ſame Proceſs and ls 
1 Wilſon 252. Judgment, but 'tis not ſo in Torts and Contracts, for the Proceſs and Judg- 
ment are not the ſame, | 
Boſon wer/us Sandford. Hill. 2 Will. 3. B. R. 
(91 
3 Lev. 258. 3 Mod. 321. ASE. Sc. in which the Plaintiff declared againſt ſix Defendants, ſetting 
2 Salk. 440. Where the forth, that he loaded a Ship whereof they were Owners, and that they un. 


Action is quaſi ex con- 


dertook the goods ſhould be carried ſafely, but that by their Negligence the aid 

| be b h | 85 U. 7. y 
— No on Goods were damnified by freſh Water ; upon Not guilty pleaded it appeared at 
the Trial, that there were more Part-Owners of this Ship than theſe ſix Defen- 


dants, and becauſe all the Part-Owners muſt be equally liable, the Action 8 
| 1 


. — 


Jointenants and Tenants in Common. 


E . 


ing quaſi ex contradiu, the Court. held, that the Defendants ſhould take Advan- 
tage of it in Evidence for where the Plaintiff brings an Action on the Caſe, he 
ought to declare according to the Truth of his Caſe z and if the Jury find a 
Contract made by more than againſt whom the Plaintiff had declared, *tis a 
Variante, and if this had been pleaded in Abatement with a Traverſe, Ab/que boc 
qued ſuper ſe * Aſjumpſit tantum, it had been ill, becauſe *tis no more than the P. 204 
General Iſſue. Tx act 1c 1 „„ F ö 
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Dalſon verſus Tyſon. Trin. 7 Will. 3. B. R. Id: Raym. 48. S. C. 


* — 


— 
as — 
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HE Plaintiff declared againſt a Common Carrier, and one Count was in (10) 

; | 13 : : 5 Mod. go. 1 Salk, 10. 
Aſjumpfit, and the other was in Trover ; this was adjudged ill after a Vent. 233. Aſſumpſit 
Verdict, for the one ſounds in Contrat? and the other in Tort; the like Caſe is and Trover cannot be 
1 Sid. 244. but ill reported * Lt per Helt Ch. Juſt. Tenants in Common may either Joined. 2 Wilſon 319. 
join or ſever in Debt, but in Avowry they mult ſever, becauſe it goes to the pron es = ** be- 
Realty, therefore if three Tenants in Common diſtrain three Beaits, each of in both, Judgment 
them muſt avow for one Beaſt. | | 
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Jointenants and Tenants in Common. See Joinder 
1 a Action, 10, 1 


« The Serjeants Obſervations on this Title are chiefly what was ſaid by 
Hol. Ch, Juſt. in Fiſher and Wigg's Caſe. herein after mentioned.“ 


17 HERE there are two Joinlenants fer Life, each of them hath an ts) 

/ Eſtate for his own Life and for the Life of his Companion; and for Wat makes a Tenancy 
'S { if o F the K Took fs att 121 in Common and what a 
that Reaſon, . if one of them makes a Leale, it ſhall continue not only during the Jointenancy 
Life of the Leſſor, but after his Death, during the Life of his Companion; + + Roll. var. 7 With 
for the Leafe, which is only derivative, ſhall continue as long as the original Eſtate fon 341. | 
out of which 1t was derived. . 


But this ſeems contrary to another Reſolution, where it was held, that he hath. jones 5 5 Fus : 
only an Eſtate for his own Lite, and a * Poſſibility of ſurviving his Companion to Caſe. 5 ws 
be inticled to his Part; and therefore if he grant over his Eſtate, that Poſſibility is P. 205 
gone, and if he die, the Eſtate of the Grantee ſhall revert to him in the Reverſion. 


Goods, or a Term for Years deviſed to two equally, makes a Tenancy in Commen 1 > 3 SATs 
and not Jointenants, becauſe an equal Benefit is intended to both, which cannot * . 
be if all muſt ſurvive to one; but Lands to tc equally makes a Fointenancy, for ha- 9 


ving them for Life there is no Inequality between them; but a Deviſe to two 


equally and to their Heirs makes a Tenancy in Common, becauſe the Word Heirs 
would be in vain if they were 7ointenants. 


So a Deviſe to Two, Part and Part alike, they are Tenants in Common and not T4} 
Joi tenants, for there can be no Parties between Fointenants : & Buta Deviſe to two $ Gouldf. 183. 


egually to be divided by M. R. they are not Tenants in Common till after the Diviſion 
s made, | 5 


Devi ſe to his two Sons, and to the Heirs of their Bodies, but that his Execu- 1028 : 82. 
tors hal! enjoy it till they come to their ſeveral Ages; the Sons are Fointenants 1 8 e 
for Life, becauſe the Eſtate hath ſeveral Commencements, for each may enter at 


bis full Ape, but not to gain an Eſtate, but only the Poſſeſſion and Profits. 


t Deviſe to Two, equally to be divided, and 10 the Survivor, they are Toin- Vent. * 5 ) 
enn by Virtue and Force of the laſt Word. 


Where a Bond is made to Two, the Obligees are Fointenants, and the Sur- 


wor ſhall have the Bond and the Duty; fo of Convenants, Debts, and Con- 
tracts at Common Law. 8 FO 


Vol. III. | . 7Q Three 


| (7) 
|| 1 Inſt, ſect. 282, 
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| Jointenants and Tenants in Common 


a 
nn... 


1 ( 3 Three were Jointenants of Goods, and two of them brought an Action of Tro. 
| ver, without the other ; adjudged, that the Defendant might plead this Matter 
in Abatement ; but if he plead Not guilty, the Plaintiffs ſhall not be nonſuit 
though this Matter appears upon Evidence, but ſhall recover Damages for their 
two Parts. | | | ny I On; 


1 Vent. 44 Saund. One Fointenant granted, bargained and fold all his Eſtate and Intereſt to the 

96. other; adjudged this is a good Coveyance, and ſhall paſs his Moiety to his Com- 

| | | panion, for the Word Grant amounts to a Releaſe, Confirmation and Surrender 28 

206 well as to a Gt, but then the Party muſt plead it] as a Releaſe, for one ® Jointenant 

| cannot grant to another, therefore he muſt plead quod relaxavit, and not quod 
conceſſut. n | CO OW | 


610) @wo Terants in Common, MW. R. brought Treſpaſs againſt one of them; ad. 
judged, that he may plead in Abatement, that he is "Tenant in Common with 
another, but if he pleads Not guilty, he cannot give it in Evidence. 

(443 | | 85 | 

1 Vent, 214. 2 Lev. And yet if one Tenant in Common bring an Action of Treſpaſs againſt another, 

113. | the Defendant may give it in Evidence; the Law is the lame between Joimt- 

tenants. . . . 
ISP | 5 3 | 

Noy 157.” Two Jointenants fer Life, one made a Leaſe for ninety-nine Years, to commence 

after his Death, if the other ſhould ſo long live; the other ſurrendered: E- per 
Curiam, the Leaſe is good in Point of Creation, and ſhall continue, though the 
Leſſor dies, if the Jorutenancy had continued; but that being ſevered by the 
Surrender of the other, there can be no Survivorſhip, and therefore the Leaſe will 
determine by the Death of the Leſſor, for his Leaſe as to Survivorſhip depends 
upon the Continuance of the Fointenancy, which was only a mere Poſſibility, 
and is now deſtroyed, and by Conſequence the Leaſe is ſo roo, and ſo it would 
have been if they had made Partition; but it had not been ſo if both of them 
had joined in the Leaſe, and afterwards had made Partition or ſurrendered. 


Fiſher verſis Wigg. Hill. 12 Will. 3. 1 Ld. Raym. 622. S. C. 
( 13 ) | | 


1 Salk. 391. Surrender FFA H E Caſe was, . The Father being ſeiſed of a Copyhold of Inheritance, 
* the Uſe od 3 3 furrendered the ſame to the Uſe of his five Children, equally to be divided, 
Ns Slang do fre and to their Heirs reſpefiively , the 1 2 was, whether they were Jointenants or 


ed, and to their Heirs re- | f 
ſpectively, makes a Joint- Tenants in Common : And per Gould and Turton Juſtices, they are Tenants in 


tenancy. Common, becauſe the laſt diſtributive Words (viz.) and 10 their Heirs reſpec- 


*Yel. 23. Dyer 10. Tively, ſhew, that it was the Intent of the Surrenderor it ſhould be ſo, which, 
in the Caſe of a Copyhold and of an“ Uſe ought to be purſued : But per ol: 
Ch. Juſt. They are Jointenants; as to this Eſtate being Copyhold, that is not 
to be regarded, for that will no more paſs by improper Words than other Eſtates, 
and this is not properly an Uſe, for there is no Cefui que Uſe in this Caſe, nor any 
Statute Operation, but the Surrendrees are in from the Loxd of the Manor, and the 
| Surrender to the Uſe of ſuch Perſons ſhews only the Intention of ſerving ſuch 
p. 207 Eſtates and Limitations, fo that this Uſe is no more than a Gift to five Children, 
3 equally to be divided, and that is a Jointenancy and not a Tenancy in * Common, 
and for theſe Reaſons following; Hiſt, becauſe the Words Equally to be divided, 
EY import no more than the precedent Words implied (vig.) that the Children ſhould 
have all alike, which they cannot have it they are not Jointenants. Secondly, the 
Words Equally to be divided, doth not make them Tenants in Common ; becauſe, as 
Tenants in Common they mult be ſeiſed pro indiviſe, as to the Poſſeſſion, whereas 
thoſe Words, divide their Tenancy and Poſſeſſion, and whenever the Eſtate comes 
to be divided, they ceaſe to be Tenants in Common; therefore 'tis abſurd to ay, 
that thoſe Words create an E/tate in Common. And laſtly, Fointenancy is favoured 
in Law, which neither loves Fractions or Diviſions of Eſtates ; but if this was 2 
Tenancy in Common, then the Tencments and Tenures would be multiplied, jor. 
here would be five Copyhold Eſtates, and five Fines to the Lord of the Mandi, 
inſtead of one before. 3 | | 


Pullen 


— 


Iſſues Joined. 


* 1 RR * is — 
— N 


Pullen verſus Palmer. Trin. 8 Will. 3. 1 Ld. Raym. 496. S. C. 
. 614) 
N Replevin for taking ſeveral Cattle, the Defendant avowed in his own 8 ie ur 
Right, for that V. R. was ſeized in Fee of, &c. and granted a Rent-Charge oo ee 7 
ro A. B. and C. and ten more, who granted to the Defendant and to twelve more, alone, 
and that four of the ſaid thirteen are ſince dead, and nine alive, of whom he is 
one, and that for one Year's Rent due at fuch a Time, he diſtrained : Upon a 
Demurrer to this Plea it was objected, that the Defendant ought not only to 
| juſtify in his own Right, but that he ought likewiſe to make Conuſance as Bailiff 
to the Reſt, who were living: Ez per Holt Ch. Juſt. One Jointenant may diſtrain, 
but he cannot avow ſolely, and therefore this Avowry muſt abate, becaule *tis 
always upon the Right, and the Right of this Rent is in all of them; and 
therefore the Court cannot adjudge the Right of the Retorn' Habend' to one alone; 
for which he (the Defendant) ought to have made Conuſance, as Bailiff to the 
Reſt; and this is like a * Repleader, where the Defendant may avow de novo. 
Tenants in Common may join or ſever in Debt, but they mult ſever in Avowry, 
for the Reaſon before-mentioned (viz ) becauſe it goes to the Realty ; and there- 
fore, if three Tenants in Common diſtrain thirty Beaſts, one of them muſt avow DH 
for ten, the other for ten, and the third for ten more. But per Curiam, + the + 2 Cro. 282. 


Huſband may diſtrain for Rent due to his Wife, and avow for it alone; becauſe 
the Right of the Rent due is in him alone. 


* Inſt, 146. a. 


The eſſential Difference between Tenants in Common and Tointenants is, that The 6 
Tenants in Common hold their Lands either by ſeveral Titles or ſeveral Rights, Tenants in Common and 
but Jointenants hold“ them by one Title and by one Right; but there is no A | 
Difference between them as to the Poſſeſſion, and the Manner of taking the P. 208 
Profits. e | 


| 3 DE WI ar ( 16) 
Tenants in Common were not compellable at Common Law, before the Statute, Tenants in Common not 


to make Partition, no more than Jointenants ; and per Holt Ch. Juſt. in ſuing compellable to make Par- 
out a Writ of Partition, the Party never ſhews whether he is a Tenant in Com- tition. Co. Ent. 413. 
mon or Jointenant. 


Tues Joined. 


| „ 6 
j N Replevin the Defendant avowed for Rent Arrear upon a Leaſe made to him 8 hag _— * 
1 Oclob. 11 Regis apud F. The Plaintiff in Bar replies, that the Avowant did the Iſſue, tis not good. 
not make the Leaſe to him on the ſaid 1. OFob. 11 Regis apud F. in Manner and See Poſtea 6. 
Form, Sc. and upon Demurrer to this Replication, per Curiam, the Day and 
Place are here made Part of the Iſſue, whereas they are not material, for a Pe- 
mile at any other Time and Place would be ſufficient; he ſhould have replied, 
non demiſit modo & forma. | ES: fe 


| | (2) 
In Covenant upon a Leaſe, the Breach aſſigned was for Non-payment of Rent; 3 8 170. In Covenant, 
the Defendant pleaded ni! debet; adjudged upon a Demurrer to be an ill Plea. 2 4222 de ie v 


The Plaintiff ſued as Adminiſtrator; the Defendant pleaded, that V. R. was 1 Vent. 5 2 muſt 
Adminiſtrator, and yet alive; the Plaintiff replied, that /. R. was not alive, and be a Negative and Affr- 
concluded to the Country; and upon a Demurrer to this Replication, it was warde, to make an Iſſue. 
achudged ill, for though the Matter is Contradictory, yet there muſt be a Ne- 
Satwe and an Affirmative to make an Iſſue. JC 
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| — = TEENY of” in The 
Debt upon Bond conditioned to pay all ſuch Sums as ſhould be expended in Raum 98. Where the | 
ſuch a M 1 end 1 1 1370 r . Plea, hoc paratus eſt veri- 
ws atter z the Detendant pleaded Payment, & hoc paralus eſt verificare ; the ficare, is not good. 
untiff replies Non-payment, & hoc paratus eſt verificare, and upon 4 Demurrer | 
| | 6. | | | WS he + 
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Iſſues Joined. 
to this Replication it was adjudged ill, for he ought to have 
Country. | | 8 


P. 20 8 Mr 5 
9 'In Debt upon Bond conditioned to render an Account of all ſuch Good: of 


($4 

1 Saund. 112. Where hoc . R. as came to his Hands; upon Oyer the Defendant pleaded, th | 

er verificare is a f W. R. came to his Hands, $a Ted his Plea ; the Plaintf replied = 
e : Silver Bowl of M. R.'s came to his Hands, and he likewiſe aver'd his Re ic 4 
tion. Et per Curiam, tis well concluded, for the Matter is“ new; but if 1 hag 
been expreſſed in the Condition, then he ought to have concluded his Re lic 
tion, & Hoc petit quod inquiratur, c. But here it was out of the Cohditicn, . 
perhaps the Defendant may have new Matter to rejoin; as, that the Bowl was 
given to him, c. But 1 Sid. 341. is denied to be Law. | 


* Poſtea 10. 


Vates verſus Herlakenden. 9 Will. 3. B. R. 


See FE Where the N Covenant againſt an Apprentice; the Breach aſſigned was, that he (the De- 
whole Time is put in Iſſue. fendant) penitus deceſſt from his Service at ſuch a Time, & abinde continue ty 
ſuch a Time; the Defendant pleaded, that he did not depart from his Service 
and continue from it as. the Plaintiff had alledged; to _ Plea the Plaintiff 
demurred, becauſe the whole Time being put in Iſſue, the Defendant ought to 
have pleaded, he did not continue out of his Service tor the Time alledged in the 
Declaration, nor for any Part thereof. „ | | 
a Hol: Ch. Juſt. In a General Iſſue, as Waſte for cutting twenty Trees, the 
Defendant muſt plead, that he did not cut the ſaid twenty Trees, nor a7 c 
them , but *tis otherwiſe.in a Collateral Iſſue ; as for Inſtance, in an Action of 
Debt, upon a Bond conditioned not to commit Waſte, and the Breach aſſigned 
that he did commit Waſte in cutting twenty Trees, 'tis ſufficient for the De- 
fendant to plead he did not cut twenty Trees modo & forma, as the Plaintiff hath 
ob. Dire alledged, for in ſuch Caſe he is only to meet with his A dverſary; but upon 
F 5 | ** "7 "Wy if it appear that he cut down one Tree, the Plaintiff ſhall have 
a Verdict. - | | T7 


Hall verſus Stich. 5 Will. 3. B. R. 


©, OE | 
Where the 1 ſuper N Ejefiment for Lands in the County Palatine of Durham : Upon Not guilty 
patriam were left out the pleaded, the Plaintiff had a Verdict; and upon a Writ of Error brought, the 
Ive is only informal, Error aſſigned was, that there was no Iſſues Joined between the Parties, for the 


there being an Affirm a- x : i 
= dies before, Words ſuper patriam were left out; but per Curiam, here is an Affirmative and 


* P. 210 a Negative, and that makes an Iſſue; tis true, * it had been better if thoſe 

| Words had been in, but the Omiſſion of them only makes the Iſſue informal, fo 
they affirmed the Judgment. . bj 

Skinner verſus Kilby. Mich. 1 Will. 3. Intratur. Trin. 1 Will. z. 

| Rot. 833. 8 

3 N Covenant, the Plaintiff aſſigned a Breach, in Nonpayment of Rent; the De- 


Where hoc parat' eſt veri- 
ficare is not good. 


fendant pleads, that he paid is, & hoc paratus eſt veriſicare; and upon a De- 
murrer to this Plea, it was adjudged ill, becauſe it was an Affirmative to 
what went before, for that was a Negative (viz.) in Nonpayment of Rent, and 
therefore the Defendant ought to have concluded to the * Country, for other- 


* Yelv. 138. Cro. Car. iſe Pleadings would be Infinite. 


164. 
Allen verſus Symms. Trin. 6 Will. 3. Rot. 299. 


(9) | | 

Where one : furmative is JNDEBIT ATUS Aſumpſit againſt Richard Symms, who pleaded Quod ipſe 

in Anſwer to eee 5 1 idem Richardus verſus quem, Ic. is called Richard Symond:, and traverſed, that 

ought to be averred and pe is called Richard Symms, & hoc, Sc. The Plaintiff replied, that the Defendant 

not to conclude to the | P 

Country. | was called and known as well by one Name as by the other, & hoc paratus el 
verificare ; and upon a Demurrer to this Replication, per Curiam, the Defendant 
may well enough ſay, that ipſe idem Ricbardus is called Richard Symins, for he may 
, own his Chriſtian Name, and plead a Miſnoſmer to his Surname. 


2 But 


EBT upon Bond againſt an Adminiſtrator cum Teflamento Annen; the Defen- Where ther 
dant prayed Oyer of the Condition, which was, that V. R. ſhould not revoke tive to a Negative, yet if 
his Will, and pleaded, that the ſaid J. R. did not revoke his Will; the Plaintiff 
replied, that after the ſaid Will the ſaid . R. made another Will, and thereby 
he did revoke the firſt Will, & hoc paratus eſt verificare, and upon a Demurrer to 


this Replication it was adjudged, that though this is an Affirmative to a pre- 
cedent Negative in the Plea, yet the Plaintiff needs not conclude to the Country 


in his Replication, but aver it as he had done, becauſe in the Replication * new 
Matter was ſuggeſted, and therefore 


verificare. 


Watts verſus Weſt. Paſch. 12 Will. 3. 


CTION againſt the Mayor for a falſe Return, Fc. the Practice was Where cel 2 in 
A agreed to be, that where the Defendant pleads the General [ſue and ' tis 

not entered, he may within four Days of the Term waive that Iſſue and plead 
ſpecially, and if Sunday happen to be one of the four Days, then Monday ſhall be 


allowed; ſo likewiſe where the Defendant pleads in Abatement, he may at any 
Time after waive the Special Matter and plead the General Iſſue, unleſs there is 
a Rule made for him to plead as he will ſtand by it. 


Marckar verſus Harris. Mich, 4 Will. 3. 


EN | | | | ( 12 } 

N an Action of Debt for Rent; the Defendant pleaded, that the Plaintiff Where Nil habuit in Te- 

Nil habuit in tenementis; the Plaintiff replied, that he was poſſeſſed” of the 
Tenements by Virtue of a Leaſe for forty Years, made to him by the Lord Wot 


4 


forth. 


ton, who had Power to demiſe the ſame; and upon a Demurrer to this Replica- 
tion it was adjudged good, without ſetting forth the Title, for Nil habuit in Tene- 


mentis is the Iſſue, and the Plaintiff may 
(viz.) in Fee or Tail, Sc. and at the Trial 
Eſtate, becauſe the particular Eſtate alled 


where the Iſſue is Nil habuit in Tenementis. 


. 
Pa 


————— — 


—— 


Af 


— 
: 


V 


reply, quod ſatis habuit in Tenementis, 


idence may be given of any other 
ged in the Pleading is only Form, 


* 
1 13 k 
# %G 1 41 


there is a Continuance of the Cauſe till an 


Ch. Juſt. 


In Treſpaſs for Taking a Gelding, 
County Court, coram ſectatoribus ejuſdem Curia per confiderationem 
modo recuperavit verſus præd the Plaintiff 41. tam occafione cujuſdam inſultus & 
tranſg. eidem defenden per prædict the Plaintiff, and fuch a one his Wife 7a? 


quam pro miſ. & cuſtagiis, &c. and upon a Demurrer to this Plea it was adjudged Plaint levied, ill. 
ill, becauſe here was a Judgment in an inferior Court pleaded without any Plaint | 


7 R 


Vol. III. 


bd 


* Judgment. 


Judęment ſhall have Relation to the firſt Day of the Term, as if it was ne (tt have Re- 
A on that very Day, unleſs there is a Memorandum to the contrary, as where | 
other Day in the ſame Term, per Holt the Term. 


* 


„„ 


(10 ) 
e is an Affirma- 


he ought to conclude & boc paratus off Ante 5. S. P. 


"FP. uo 


3 1285 inn 9 BY. 
the Defendant pleaded, that in ſuch a 2 Lutw. 
Curie debito Ihe Names of the Suitors 
ought to be ſet forth. | 
Judgment pleaded in an 
» inferior Court without any 


levied; 


FEW 


1352. 


the Matter is new, it needs 
not be concluded to the 
Country, 


Abatement, or the Gene- 
ral Iſſue is pleaded, if not 
entered, the Defendant 
may waive it, 


nementis is the Iſſue, the 
Title needs not be ſer 


lation to the firſt Day of 
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Judgment cannot be affirm- 


— 


Judgment. 


levied; and becauſe the Names of the Suitors are not ſet forth, and the Judgment 
is pleaded as obtained againſt the Husband, when the Action was brought againft 
Husband and M if e. 8 


Aber Nahe fgn Judg· After a Rule to ſign Judgment, there ought to be four Days before the Judg- 

ment there muſt be four ment is ſigned, and thoſe four Days are computed excluſive of that Day on 

Days excluſive. which the Rule was made, and of that on which the Judgment was ſigned; and 
this is becauſe the Party may have a reaſonable Time to bring a Writ of Error 
if he think fit ſo to do, but in the Common Pleas they ſtay till the quarto die poſt 
without any Rule, but that Day is incluſive in that Court. l 


Aſſumpfit upon two ſeveral Promiſes, one was found for the Plaintiff and the 


I $5 ant reverts other for the Defendant, and Judgment for the Plaintiff as to one, and % ca. 


for Part. piat, Fc. as to the other; ſed fit in miſericordia, the Defendant brought a Writ 


® See 2 Cro. 349. Jacob v. of Error and aſſigned for Error the Omiſſion of the Words eat inde fine die: Ft 
Mills. But that Caſe is per Curiam, the Judgment ſhall be reverſed for the Whole, becauſe it being an 


Fe gs to be Law. entire Thing cannot be reverſed for one Part and affirmed for the other Part. 


Warrant of 143 not Regula. Paſch. 15 Car. 2. B. R. It was ordered by the Court, that an Officer 


to be ſigned by a Perſon in ſhall not take any Warrant to confeſs a Judgment of any Perſor in his Cuſtody 


Cuſtody, unleſs an Attor- unleſs an Attorney for the Defendant is preſent, and ſubſcribes his Name to ſuch 
ney is preſent. Poſtea 14. ee 


Pal 


* Peary _ * Banbury's Caſe. Hill. 6 Will. 3. B. R. 


Every Tis muſt be ER Holt Ch. Juſt, Every Judgment muſt not only be complete, but alſo 


both complete and formal. formal, therefore if a Que HYarranto is brought againſt the Deicndant for 
| uſurping Royal Franchiſes, and the Court ſhould give Judgment that he has no 
Title, yet unleſs they go on and ſay, quod abinde exciudatur, tis ill; fo in Debt 
upon a Bond, if the Detendant plead auerfoits acquit in an Action upon the 
ſame Bond, and the Judgment was, that he (the Defendant) ſhould recover Da- 
* 1 Vent. 27, 39. See mages, & eat inde ſine die, that is naught without ſaying further, qued querens nil 
Jacob v. Mills. 2 Cro. capiat per Billam, becauſe Diſmiſfion is no Judgment in a Court of Law: And 
349. per Holt Ch. Juſt. If Treſpaſs is brought for a Treſpaſs dohe in Lands belong- 
ing to ſuch a Houſe, though it appear at the Trial that the Plaintiff had no Title 
to the Houſe, yet the Court cannot give Judgment to turn him out, becauſe it 

was not judicially before them. 


Morrice verſus Green. Paſch. 11 Will. 3. B. R. 


* \ | | , ; 
What is a LEES by N this Caſe it was held, that a Judgment by Nibi! dicit is where one is in 
| Court, and required to make anſwer to what is objected againſt him, but he 


Nihil dicit. 
1 is ſilent and ſays nothing in his Defence. 
Departure 66 of. There is likewiſe a Judgment for departing in Deſpite of the Court, and that 
the Court. is where the Party appears, and being to attend that Day, goes out of the Court 
| without Leave of the Court, as in Common Recoveries where the common Vouchee 
comes in and pleads nul Tort, nul Diſſeiſin, and then the Demandant imparls ge- 
nerally, and not to a Day certain; and for that Reaſon the Vouchee is itil 
obliged to attend the Court, but doth not; then the Entry is, Po/iea eodem die 
revenit the Demandant, and becauſe the Vouchee is not there but is departed, 
therefore the Demandant hath Judgment. | 


(9) And laſtly, There is a Judgment by Default, and that is where the Party hath 
| dd, od a Judgment by Day certain, and is demandable, and being demanded doth not appear, where- 
Defaalt. upon Judgment is given againſt him by Default; and theſe are diſtinct Judg- 
ments, which cannot be uſed the one for the other. See Co. Entr. 269. 4. Real. 

Ent. 173.6. | 


Anonymous 


{ 
. ; 3 3 1 FEI —— 6 — 
Judgment. 
* Anonymous, Mich. 10 Will. 3. * 


f "i (10) 
PON a Motion to ſtay Execution on a Judgment upon Pretence of an Where Execution ſhall be 


Agreement ſince the Judgment entered: Per Holt Ch. Juſt. where the ayed on a Motion, where 

Judgment itſelf was confeſſed and entered upon Terms, the Court will lay their 85 

Hands on it and ſee it performed, becauſe *tis no more than a conditional Judg- 

ment at firſt; but where the Judgment 1s abſolute ar firſt, there the Party ſhall 

be put to bis Action upon any ſubſequent Agreement concerning it, or may 

bring an Audita querela, for the Court will not ſtay Execution upon a Motion; 

and in this Caſe the Chief Juſtice ſaid, that he did not pretend to diſpence 

Equity at large, but only by the Conſent of che Parties, upon a Rule of Court. 


Kirle verſus Clifton, Tren. 1 Will. 3. B. R. 


U PON a Writ of Frror in B. R. to reverſe a Judgment in C. B. the De- Upon a Writ of Error, &c. 


fendant in Error pleaded a Releaſe of Errors, and upon a Demurrer to this 1 ef 6 pleaded a 
Plea, it was doubted what Judgment ſhould be given, for the firſt Judgment 57 on e yoo 
being er oneous, the Court could not affirm it: Sed per Curiam, A nil capiat per capiat per Breve. 
Breve ſhail be entered. | | | 


Weſtern verſus Creſwick. 


8 12 
UDGMENT againſt the Defendant in an Action of Debt on a Bond, 4 Mod. as Goods were 
and upon a Fieri facias directed to the Sheriff he took ſome of the Defen- =_ by a Fi. fa. and 

dant's Goods and ſold them, afterwards this Judgment was reverſed ; and upon D eee 
a Motion to bring the Money into Court for which they were ſold, or to pay it a 
to the Defendant himſelf, the Court would make no Rule, for the Goods might 

be ſold for leſs than they were Worth, therefore the Defendant may bring an 

Action of Treſpaſs, if the Plaintiff doth not agree with him. | 


Davenant verſus Rafter. 


UDGMENT in C. B. by Nil dicit, and upon a Writ of Error in B. R. No es 3 | 
the Error aſſigned was for Want of an Original; the Defendant in the Writ between Coſts and Da- 
of Error pleaded a {eleaſe of all Errors; the Plaintiff replied, that the Releaſe ſer 8s. £ 
forth by * the Defendant recited a Judgment obtained by him for 600 J. Debt * P. 
and Damages, ultra mis & cuſtagia, and that this Releaſe was of Errors in that 
Judgment ; but the Judgment on which the Writ of Error was now brought, 

was for 600 l. Debt and Damages only, and therefore this muſt be another Juds- 
ment; and if ſo, then the Errors in ſuch Judgment are not releaſed. Sed per 
Curiam in C. B. if the Judgment is by Confeſſion, tis always there entered pro 
debito & damnis, without any further Addition; but in B. K. *tis entered tam 

pro debito & damnis, quam pro mis & cuſtagiis; but between Damages and Coſts 

there is no material Variance, for Damages include Coſts. | 


215 


Standfaſt verſus Chamberlaine, 


I7 Ejectment, the Plaintiff had a Verdict at the Aſſizes; per Curiam, oo 5 Mod. 4 4 Fe 
Judgment ought not to be ſigned till four Days after the Return of the Poſtea, Judgment ſigned four © 


which happened to be on the 67% of May, and on that very Day the Judgment Days after the Return of | 


was ſigned, but the Plaintiff did not take out Execution till two Days after the te Poſtea. 
Signing the Judgment, ſo that the Defendant had Time enough either to bring 

a Writ of Error, or to move in Aręſt of Judgment; yet becaule it was ſigned on 

the fourth Day after the Return 7 the Poſtea, when that Day ought to be Ex- 

eluſtve; it was adjudged to be irregular, and therefore the Judgment was ſet aſide, 

and the Party had Reſtitution. | | 
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Juriſdiction. 


Sz 5 ; 

How the Juriſdiction of HE Juriſdiction of Ecclefiaftical Courts ariſes either as Incident or Prin. 

Eccleſiaſtical Courts ariſes. . and then *tis either from the Nature of the Thing, as 8 
trimonial and Teftamentary, or from the Perſon, as Beating a Clerk, or from the 
Place, as Scolding in the Churchyard, Cutting Trees there, or contem ptuous Words 
ſpoken in Court. | 

Where 8 have a In ſome Cauſes the Spiritual and Temporal Courts have a concurrent Juriſ- 

concurrent Juriſdiction. diction; as where a Man is intitled to a Penſion by Preſcription, he may ſue for it 
in either Court. | | 

© F. 210 


1 RAP d. 330. „ Now as to Pleading a Juriſdiction, it hath been adjudged, that where an Inde- 

What ſhall not be in- Pilatus Aſumpſit was brought in Durham pro meremmonits venditis, without ſayin 

tended to be out of the ihidem, this is good; for a Court of a County Palatine is an original Superior 

Juriſdiction, Court, and therefore it ſhall be intended, that the Contract was made within the 
Juriſdiction, though *tis not ſet forth in the Declaration; for nothing ſhall be 
intended out of the Juriſdiftion of a Superior Court but what Specially ap- 
pears to be ſo. 


Sid. + the So where Matter of Aggravation is not laid to be within the Juriſdi&ion of 
Caule of Action is laid in- any Inferior Court; yet, if the Cauſe of Action be laid to be znfra juriſdictionem, 
fra juriſdiction'. tis well enough. = | 


. (s) Caſe for Words per quod ſhe loft ber Marriage, if the Speaking be laid with: 
io denn A : the Juriſdiction, and — the Loſs of Marriage likewife dis il. becauſe — | 
infra juriſdictionem. is the Cauſe of Action; otherwiſe, if the Words had been actionable in them- 

ES ſelves. | 

Sid. 105. In all Aſſump- | | | | 
fits it muſt be infra juriſ- In all Aſumpſits the Conſideration muſt be laid to be infra Juriſdictionem. 
dictionem. | ; 

(7. An A t was made within the Juriſdi g ion of the M; 
re an greement was made within urudiction of the Marſbalſea to ca 
4 er 3 lie for Goods to York, an Aſumpſit will not lie in that Court, as e . 


carrying Goods extra carry Goods #0 York, becauſe the Carrying is out of the Juriſdiction of that Court 
Juriſdiction'. but the Plaintiff may declare generally, that the Defendant being indebted to 


him for Carriage, he promiſed to pay, ſo nothing will appear to be out of the 
Juriſdiction. | 


| (8 ) © fm. Calc lies againſt the Plaintiff for ſuing him in an Inferior Court, where the 
i N Cauſe of Action ariſes out of its Juriſdiction. 


2 


a 4 
To 


* P.217 * Juſtices of Peace. 
The Queen verſus Burnaby. Trin. 3 Annæ. 2 Ld, Raym, 900. S. C. 


1 Salk, 181. 1 PON a Certiorari a Conviction before two Juſtices for cutting down ſe- 


W Rep. St veral Lime-Trees in the * Night-Time, being removed into B. R. the 


John's Caſe. Where Pro- Defendant offered to plead, that he had 5 4 Title to the Trees, but three of the 


perty is in Queſtion, the Judges would not admit the Plea ; for if the Juſtices had no Juridiction, as they 
Juſtices have no Juril- had not, if Property had been the Queſtion before them, then an Action lies 
—_—_ againſt thoſe Juſtices, and againſt him who executes their Order ; but if they had 
Juriſdiction,” then B. R. hath not Power to queſtion their Judgment, therefore 

this would be altogether new, and without Precedent. But Holt Ch. Juſt. held, 

that St. John's Caſe was a Precedent; and though the Roll could not be found, 

yet it was and muſt have been done fo in that Caſe, otherwiſe the Point could 

not have come in Queſtion; that *tis as reaſonable to falſify the Proceedings of 

the Juſtices by this Plea, as tis by Action to be brought againſt them; that if 

B. R. confirms this Order, then no Action will lie againſt him who executes 15 
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; Juſtification. 
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becauſe he Acts by the Authority of this Court, and that there could be no 
Reaſon for him to give an Authority and aid a Fiat to a Thing which ought not 
o be done: But this Conviction was ſet aſide for another Reaſon (vig.) becauſe 


the Number and Nature of the Trees were not expreſſed : As to the Objection, 


tat they were ſo ſmall they could not be numbered; the Anſwer was, if 
they cannot be numbered, then it ought to ſet forth ſo. many Bundles, Faggots 
or Loads, for the Number or Quantity ought to be certain in this Caſe, as well 
x; in an Action of Trefpaſs, becauſe that is to be the Meaſure of the Damages; 
1 if that had been done, then this Conviction would have been a good Plea 
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an had hel | 
n Bar to an Action of Treſpaſs for the fame Cutting. 


* Juſtification. 
ATT EN of Juſtification can never be given in Evidence, but where 
U it cannot be pleaded ; therefore in Treſpaſs upon Not guilty pleaded, ſen 


ajauli demeſne cannot be given in Evidence; but 'tis otherwiſe in an Indidtmeni 
for Murder, &c. : | 


In Treſpaſs for entering his Cloſe, treading down his Graſs, and feeding bis 
Caitle there; the Defendant pleads, that V. R. had Common there, and appointed 
him (the Defendant) to look atter his Cattle, and that he entered to ſee them, 
que ejt eadem tranſgreſſio, and upon Demurrer to this Ylea, it was adjudged ill; 
tor the Defendant juſtified his Entry only, and not the Feeding, and a Man 
cannot juſtify a Treſpaſs unleſs he confeſs it; but here the Defendant did not 
confels it, therefore the Plea being entire, the Juſtification is bad for the Whole, 


la Treſpaſs for an Aſſault, Beating, and Wourtding, and Evil Entreating ; the 
Defendant as to the Moundiug pleads Not guilty, and as to the Reſidue, that 
being Churchwardens, the Plaintiff ſat in the Church with his Hat on his Head, 
and they pulled it off, quz eſt eadem inſul!”, verberatio & maletractatio; this was 
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Matter of Juſtification 
cannot be given in Evi- 
dence, but where it can- 
not be pleaded. 


„ 
1 Saund, 27. Where a 
Man cannot juſtify a Treſ- 
pals, unleſs he confeſs it. 


(3) 
1 Saund. 14, The juſti- 
fication mult go to the 
whole, 


adjudged no Fuſtification, becauſe nothing was ſaid as to the Beating, tamen quere, 


tor Treſpaſs to the Perſon imports a Beating, but it ſeems rather to be an Aſſault. 


Treſpaſs quare vi & armis he aſſaulted and beat the. Plaintiff, and took and im- 
priſoned him; the Defendant as to the Force, Afſaulting and Beating, pleads Not 
guilty, as to the Taking and Impriſoning him he juſtifies under a Proceſs to arreſt 
him: This was adjudged ill, becauſe repugnant, for the Defendant having de- 
ned any Aſſault and Battery, afterwards confeſſes it, by juſtifying the Taking. 


Treſpaſs for Beating his Servant” per quod ſervitium amifit ; the Defendant juſti- 
lies the Battery, but ſaid nothing as 4% ihe Loſs of the Service; and upon a De- 


. (4) 
2 Lutw. 932. Where the 
Juſtification 1s repugnant, 


| Eo 
1 Roll. Rep. 331. Juſtifi 


cation to Part, good, 


murrer to the Plea it was inſiſted, * that was the Principal Matter to which the 
Detendant had not given any Anſwer. Sed per Curiam, the Loſs of the Service 


d the Conſequence of the Battery, and that being juſtified, is a ſufficient Anſwer 
to the Reſt. | | | 0 19210] A 


* 


* Swinſted verſus Smith. Mich. 8 Will. 3. B. R. 


FTVHIS Caſe is reported in, + 1 Salk. by the Name of Swinſtead verſus 
* Lydaall. It was an Action of Treſpaſs for an Aſſault, Battery, and falſe 
Inpriſonment and for keeping and detaining the Plaintiff, quouſq ; be paid the De- 
Jendant 11 3. The Defendant juſtified under an Order of tbe Court of Conſcience, 
& c. by Virtue whereof he took and impriſoned the Plaintiff, and detained him 
nil be paid 10 8. 4 d. &c. And upon a Demurrer to this Plea it was objected, 
that it did not anſwer the Declaration, for that was for detaining the Plaintiff, 
quouſq, be paid 11 5. and the Plea is, that he detained him, quouſq; be paid 10s. 
4d. ſo where a. Man declares in an Action of Treſpaſs for taking eleven Sheep, 
us no anſwer to juſtify the Taking ten of them ; ſo likewiſe if the Plaintiff de- 
dare for falſely impriſoning him for three Days, tis no Anſwer to juſtify for two 
Vor. III. ä 78 Days: 


Part. 


ee eee 
+ 1 Salk. 408. Juſtifica- 
tion where tis good for 
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Juſtification. 


Days : But en the other Side it was argued, that the Gif of this Aktion was fol 
the falſe Imprifenment, as in Treſpais for Taking his Horſe and immcderately 
Riding bim; the Defendant jaſtified the Taking by the Plaintiff's Leave, but ſaid 
nothing to the Riding; and upon a Demurret that was adjudged a good Plez 

becauſe the Gift of the Action was the Taking the Horſe, arid the immoderate 
Riding was only an Aggravation of the Treſpaſs, and this was Bringlo and Myr. 
riss Caſe, Hill. 27 & 28 Car. 2. B. R. Et per Holt Ch. Juſt. in the Principal 
Caſe ; the quou/q; is only an Aggravation, for the Action was not brought for 
Taking the 115. but for the falſe Impriſ nment. and detaining the Plainiif quouſg; 
Sc. as in Treſpaſs for Taking three Sheep, every Sheep is the Cauſe of the 
Action, (viz.) Part of the Cauſe, and ſo for impriſoning the Plaintiff for three 
Days, and therefore the Taking every Sheep and impriſoning for every Part of 
the Time muſt be anſwered ; tis true, if the Plaintiff had been to pay 10 5; 44 

only, and that after it was paid, the Defendant detained him till he had paid 34 
| more, that might have been material, but then the Plaintiff ſhould have ſet forth 
AI 704. 2 Saund. 5. this Matter in * a Replication; ſo this was adjudged a good Plea. 

Sid. 4%. 8 | 


— 4 
I x 
» 
2 . 
« 
* ——_— ai. 
. * » 2 Re mY " ach * 


Sheppard verſus Tailour. 


: vide ME a Judg- I N Replevin for Taking fix Diſhes, the Defendant juſtified under a Judgment in 
ment in a Court- Baron, ill. | a Court-Baroz, and a Levari facias awarded, by Virtue whereof he took the 
5 Diſhes, and upon a Demurrer to this Plea it was adjudged to be ill, becauſe the 
7, £20 —© Execution upon a Judgment in a Cour!-Baron ought to be by Diftringas, * and 
not by Levari facias, unleſs there is a ſpecial Cuſtom to warrant it; beſides, the 
Defendant ſhould not have begun his Plea with the Judgment, but ſhould have 
gone on gradually, (viz.) he ſhould have ſhewn that there was a Plain levied, 

Sc. and taliter proceſſum fuit ſuperinde, that a Judgment was obtained, Sc. 


1 Freeman verſus Blewitt. Hill. 12 Will. 3. 1 Ld. Raym. 632. S. C. 
2 Salk 40g. Where aty D ULED per Holt Ch. Juſt. in this Caſe, to which the Court agreed, that 
hogs non hd 3 ; in Trefpab, if the Sheriff or other principal Officer juſtifies by Virtue of 
ſhew that the Writ was re- a Capras or any returnable Writ, he muſt ſhew that the Writ was returned, but 
turned. not if he juſtifies under a Replevin or an alias Replevin, for theſe are not return- 
able Writs, but a Pluries Replevin is returnable ; for the? Writ commands the 
Sheriff to replevy the Goods, vel cauſam nobis fignificare, therefore he muſt return 
the Writ, otherwiſe this Inconvenience might . OY (v1iz.) that if the Defendant 
ſhould appear and be Nonſuit (for he is the firſt Actor) the Court would be at 
a Loſs how to give Judgment, whether pro retorn habena”, or a Capias in Wither- 
nam, or a mere Nonſuit. | | 


N Searle verſus Bunnion. 


2 IN Treſpaſs, tc. The Defendant pleaded, that he was poſſeſſed of the Lys 
dec 2 ay A in 1 and ſo juſtified the Taking the Cattle Damage feaſant; and upon 
without ſhewing a Title. a Demurrer to this Plea it was objected that it was ill, becauſe 'tis not ſufficient 

for him to ſay generally, that he was poſſeſſed, Sc. for in pleading he ought 10 

| | ſhew the Commencement of his Term: Sed per Curiam, where Treſpaſs b 

® Yelv. 75. Cro. Car. 138. brought, and the Defendant will juſtify by Virtue of any“ particular ſtate, 
3 Mod. 132. Lutw. 1492. there he mult ſhew the Commencement of ſuch Eſtate or Title, but where the 
N Matter of Juſtification is collateral to the Title to the Land, (viz.) where tit 

Title can never come in Queſtion ; there ſuch a Juſtification as in the prit- 


cipal Caſe, is good. 
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Laws, 


Hk Saxon Laws were all unwfitten, till Ethered the firſt Chiiftiati King 
4 publiſhed them in Writing. Atlan 


And thoſe Laws had a Mixture of the Britiſh Cuſtoms, and the Daniſh Laws 
had a Mixture of both; but William, called the Conqueror, made a new Model of 
them, for ſome he approved and ſome; he rejected, and added more, of which 
there was a Copy in Rowland Abby, under this Title, ces ſont leges & les Cuſtomes 
que le Roy 38 Erantoiſt 4 tout le people de Angleterrs apres le Congqueſt de la 
terre icy; Oc. „ | | | | 


\ 


Mr. Seldon tells us, that the Roman Zaws were in Uſe in Britain, for they had 


ſeveral Colonies here, and each of theſe Colonies was governed accordin g to the Ro- 
man Laws, but compares them to a Ship, which by long and frequent mending 


hath nothing left of the firſt Materials of which it was made. 


And as to that Queſtion, when and how began our Common Law, he tells us 
tis a trivial Queſtion, and that it began as the Laws of all other States, (vi⁊.) 
when there firſt began to be a State in the Land. 1 i 


Laws are divided into Arbitrary or natural Laws, the laſt of which are eſſen- 
tially juſt and good, and bind every where and in all Places where they are 
obſerved. | 3 Ro 


conſider the World 8 Particular Nations; then the Law which regu- 
a | -and;Ri of Men is called. Jus publicum; and that Law 
which regulates the private Right of Men is called Jus civile. WP 


#2 34+ £7 7 


Y F* * 
: : 4 x > * 1 
2 7 - r 4 2 — 
rere 4 Fa e * » — TRAY" Ele Nt A WIRE 8 
g k * = # FTP WW SITE wx 4 ” 0 — 


— — * 9 * 
F : Ee - 


. Layton,verſus Feild. Hill, 13, Will, 3. B. R. 
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PÞ E R Holt Ch. Juſt. Where a Leaſe is made at Will, the Leſſee, after a I eee at + er 


P. 221 
(1) 
Rel. Spelm. 8. 


( 2 | 
Seld. on Forteſcue, Cap. 
17. Par. 7. 


(4) 
TY 
ty 
(2) 
8) 


(s} 
* P 222 


Quarter of a Year 18 commenced. may determine his Will, but then he muſt termine his Will after a 


mencement of a Quarter, he ſhall loſe his Rent for that Quarter: But if a Leaſe 
be made from Year to Year, quamdiu ambabus partibus placuerit, in fuch Caſe 
alter a Year is commenced, neither the Leſſor or the 7 855 can determine their 


Wills for that Lear þccauſe they have willed the Eſtate certain for ſe Jong 
ime, ö „ 3a 1 . : & a NS - ab Ii eee N TT =. 


I | | Germaine 


»% 


Pay that Quarter's Rent; and if the Leſſor. determine his Will after the Com- Quarter of a Year com- 


menced, without Paying 


that Quarter's Rent. 
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Germaine verſus Orchard. Trin. 6 Will, 3. 


1 Salk. 3 at 1 "I HE Caſe was, Leſſee for Years of Lands granted the ſaid Lands to 1 R 
Years grants the Lands to 1 his Executors, Adminiſtrators and Aſſigns, Habendum to him and to his 
W. R. habend. to him and Executors, &c. after the Death of the Grantor and his Wite '# adjudged, that 


DOE. K —_ * by the Grant of the Lands generally, the Grantee is Tenant only at Will to the 

” and his Wife, his whole Grantor, that being Eſtate enough * farisfy the Grant 5, for — doth not appear 
| Intereſt Pai. that by ,a Grant of the Lands the Grantor intended to paſs his whole Intereſt 
and Term; but this Judgment was reverſed in the Exchequer-Chamber, and 

there it Was held, that if A. is poſſeſſed of Black-acre for a Term of Year. 

and grants it to V. R. (not ſaying, and to his Executors, nor for what Term 18 

2 Intereſt) in ſuch Caſe . K. is only Tenant at Will to the Grantor ; but if he 

” © 223 deviſe Black-acre to V. R. the whole Eſtate paſſeth ; for if it ſhould be 25 

Eſtate at Will, it would either never begin, or determine. as ſoon, as it begins, 


* 1 


Anonymous. Paſch. 4 Anne. B. K. 

' ( 3 ) N . 155 11 1 E. 5 1 8 4 ay Ne 8 f N 9 
Difference where thereis P E R Curiam, obiter, it was held, that a Grant or Authority to come upon 
en Authority, and where my Lands, and to hunt there, is but a Licence and no more, but if tis to 


„„ „„ „„ „ — 1 * T 


an Intereſt. take the Profits, tis a Leaſe at Will; fo if *tis'to take the Profits for a Year; tis 


Pal 


a Leaſe for a Year, for this paſſes an Intereſt, the other is only an Authority to 
do particular Acts e ee G IC C7 de TPHL e ee 
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LL Legacy. 
__— ſuable in Spi- T Legacy properly belongs to the Spiritual Courts, 
ritual Court. 1 | | 


Lg 


| for ſuch Bequeſts were not good at Common Law; the Rule being po 
mortem tunc tua non ſunt. ; 5 


1 Fr, 1 5 
r n ne 530577 ws 
2 12 3 4 11 * * x 
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Sid. 44. Where tis pay- But this muſt be underſtood where a Legacy is deviſed generally; but if tis 

able out of Lands, the Re- payable out of the Land, or out of the Profits of the Land, àn Action of the 

medy is in Chancery. Caſe lies at Common Law, but the uſual Remedy is in Chancery. | 
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Where an EE BRO is not The Teſtator being poſſeſſed of ſeveral 'Lraſes; deviſed them to his Wife for ; 
| bound to pay a Legacy. Lite, Remainder to his Son for Lite, and he owing ſeyeral-Debts, the Wife 
| | | = | -Paid-as' far as the Goods and -perſonal: Chattels went, and, aſſented tothe Le- 
= gacy and died, there being ſeveral Debts ſtill unpaid ; then het Executor 

75 a 1 articles with thoſe ' Ceeditors to convey à Leaſe to them, and they erhibit a 
Bill in Equity againſt che Executor arid the Son,1tb:have 4 Conveyanct, and 


„ 1 Ch. Rep. 257. the Lord-Keeper Finch decreed a Conveyahee; for finſt, an Executor id not Hou ni 
| „ to pay a Legacy unleſs he hath Security given to refund, if there are Debts; 0 
| and the Reaſon is, becauſe a Legacy is not due till the Debts -are-paid,-for-a is 
| | Man muſt be Juſt before he is Charitable; and therefore, if a Legacy is paid, {uy 


| it remains ſtill in the Hands of bike * =: as a Legacy; but if the Legatee 
* P, 224 alien bona fide, the Creditor is defeated, Pe had a Tie? and the * Purchaſer 
| TED ſhall not be prejudiced by this Truſt 17 Creditors: Now in the, Principal Cale, 
ot. an Aſſent to à Legacy will not do any more than an 'a@ual Payment would 


have done. 8 | on 4 RL e | 
i f T3910 ee 3 HIVT 38 0,90 . dat AG 
b a K 


100. ff. % A ee deviſed to 2h. R. to be diſpoſed as the Teſtator ſhould ap 

FPaeoont bya'Private Not, now if thete' ak ds fuck Nots or Appolninett, thes 
— | tis a Legacy to . N. Vit ſelf. ' 15 f 214 * l binn * 10 See 

en, ee RCIA - Tn ha SE SING” een rere (HO AR * 

r mit not plead, thr it wis deviſed'to fin, and thar he 
| entered, but that he entered by Aſſent of the-Executor, or Virtutt Legationis. 
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0 Priel d! of YooUgul. #8vw 0 ito A 10 ue: 1 1 g | 
The King verſus Alme & Nott. Trin. 4 1. Will. 3. B. R. 
"oy Wo wm} ned n i eb He . vo = | 6 
NDIC,TMENT. for a Libel againſt; ſeveral, Subjects, Sc. to the Jury, 1. ral 2 a Libel; 
unknown. Et per Curiam, where a Writing which inveighs againſt Mankind what nor. F 
in General, or againſt a particular Order of Men ; as for Inſtance, Men of the 
Gown, this is no Label, but it mult deſcend to- Particulars and Individuals to 


* 


mike it a Libel. TY In 
| on ele bac weed nn I ET ee 3 5 
I The, Queen ver/us Drake. Mich. 56 Annæ B. KL. 
NF O RMA TION, againſt the Defendant, ſetting forth, that he being , Salk. 660 . 
# exilly diſpoſed, Sc. did, make a Libel intitled Mercurius, containing divers for a Libel di 


K hn e 0 2 TENT) yi 13100 8 ffering in one 
ſcandalous Matters ſecundum tenorem ſequen', and fo ſet forth fome Paragraphs, Word from the libel it- 
and in one of them there was the Word Nec inſtead of Non, fo that it was not ſelf, not good. 

literally the ſame as in the Libel ; however it did not alter the Senſe; but upon 
Not guilty pleaded, this Variance being perceived * at the Trial, the Counſel for + 
the Detendant inſiſted, that it might be found Specially, which was done ; and 
afterwards, upòn arguing this Special Verdict, Judgment was given for the De- 
fendant: Ir was objected againſt him, that this Variance was immaterial, and 
that in every Action for Words the Plaintiff uſually declares, for Speaking Hæc 
Anglicana verba ſequentia; but *tis not neceſſary to prove every Word; there- | 

fore to make every litera] Omiſſion or, Variation fatal, would be to make this | 
Action impracticable. But per Curiam, the * Tenor is the Tranſcript Copy of ſome „ . 
Original, to which it may be compared, and therefore there can be no Tenor, of Poſtea g. 8. P. 
Words ſpoken, becauſe there is no Written Original; but there may be a 

Tenor of a Writing, which Word always imports a true Copy of the Thing 

written, and conſiſts in Identity. Et per Holt Ch. Juſt. A Libel may be de- 

{cribed either by the Senſe, or by the Words; and therefore an jr Bl ag b 
charging, that the Defendant made a Writing, containing ſuch Words, is good, 

and in ſuch Caſe a nice Exactneſs is not required, becaule *tis only a Deſcription 

of the Senſe and Subſtance of the Libel. But an Information, charging the 
Defendant, with making a Writing ſecundum. tenorem ſequentem, there the Written 

Libel, and that fer forth in the Information, muſt exactly agree, becauſe 

every Word in the Information is a Mark of Deſcription of the very Libel it- 

elf; ſo in Treſpaſs, Quare clauſum fregit, Sc. if the Plaintiff ſets forth the But- 

zalls and Boundaries of his Cloſe, and fails in the Proof thereof, he cannot re- 

cover; becauſe he is obliged to prove his Deſcription ; and there is no Difference 

between Wrongs done by Words and by Things. 1 | 


P. 224 


Words are tranſient, and vaniſh in the Air as ſoon as ſpoken, and there can Dyer-203, 3 Cro. 503: 
be no Tenor of them, as hath been already obſerved, and therefore an Identity is 2 Cro. 40%. . | 
not required, and though the Jury find ſome Omiſſions, it will be ſufficient, if Lelv. 46, 152. Ref. $3s 
g „ | "Rr | . Cro. Car. 328. 2 Saund: 
lone be proved, and in ſuch Caſe the Plaintiff ſhall recover; but when a Thing. 21. Co. Ent. 508. 
is Written, though every Omiſſion of a Letter may not make a Vatiance, yet if | 
luch Omiſſion makes a Word of another Signification, tis fatal. | 


Cropp verſus Tilney. Mich. 5 Will. 3. B. R. | 


PON a Writ of Error on a judgment in an Action on the Caſe, © (-4-4-: :; 

wherein the Plaintiff declared, 35 he ſtood to be elected for a Member of Innuendo, where good. 
Parliament, and that the Defendant cauſed a Libel to be printed of him with 
thele Words, as ſpoken by the Plaintiff (viz.) There is a War with France, of 
* which I can ſee no End, unleſs the Young Gentleman on the other Side of the Water 1 
(innuendo the, Prince of Wales) be reſtored, per quod, he loſt his Election, ad dam- ; 
num, Fc. there was. a Verdict for the Plaintiff, and Judgment in C. B. and now, 
upon a Writ of Error in B. R. it. was inſiſted, that an * Innuendo cannot beger * 3 Cro. 428. 2 Rep. 10. 
an Action, nor make that certain which was uncertain before, and that here was Roll. ne 21. Roby. 
Vor. of OR OE en 3 | 4 gp ©: 1 Roll. Rep. 24. 

"I, 2 Wilſon 403. 


. 


2 Wilſon 403. 
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Limitation of Action. 


no Scandal; and if ſo, this was not a Libel. Sed per Holt Ch. Juſt. ſcandalous 

Matter is not neceſſary to make a Libel, tis enough, if the Defendant — 

an ill Opinion to be had of the Plaintiff, or to make him contemptible and rey 

culous ; as for Inſtance, an Action, was brought by the Huſband for Riding 

Stinmin gien, and adjudged kat it y, becauſe it made him ridiculous, and © 

poſed him. Every Man underſtands who is meant by the 2: oung Gentleman on 

| die other Side the Water; if Words are Falſe, the Defendant may Juſtify'in an 
1 | e eee but not in an Indillment. um NADL NIE LR AIR I 


— 


* 
* 


| ©y IT: al 'T. |. 12 2.912489 541 FOR . 2 5 UE bY ; On | _ f 
| & The King verſus Bear. Hill. 10 Will, 4..1 Ld. Raym. 414. 8. C. 


e NDICTMEN T for Making, Writing, Conpgig and ColleRting ſeveral | 
| | Libels, in uno quorum continetur inter alis juxta tenirem et ad effettim ſegquen', Sc. 
| _ after a Verdict this was held good, for juxta tenorem imports the ſame Words; for 
Tenor is a Trabſctipt, which it canndt be if ir differs from the Libel ; if it had 
been ad effettum ſtquer', it would not do, for that might import an Identity in 


Senſe, but not in Words. 


| „Antes 2. 8. P. 


* * 1 
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P. 7 »FLimitation of Action. S Evidence 35. 
| Collins verſus Denning, Hill, 12 Will, z. B. .. 


(21 „ ASSUMPSIT, in which the Plaintiff declared, that the Defendant being 
fro tee Ante HIRE" A iche ah B (the Plaiatif). in 20 Lproniifed u. papin. Pe Dane 
| Plea, and that he (the Plaintiff) had on ſuch a Day and Place demanded it, but the 

| Defendant refuſed to pay it; the Defendant pleaded Non Aſump/it infra ſex Annes, 
| Sc. and upon a Demurter to this Plea it was inſiſted, that it was ill, for it 
ſhould not be Non Aſumpſit but Actio non accrevit infra ſex Annos, Ec, becauſe 
| | the Duty ariſes from the Demand and not from the Promsſe : But this Objection 
was not allowed, for Payment upon Demand is no more than what is implied 

by Law. | EE : 


| . 


, 
1 
„ [7 


* 


Ewers verſus Jones. Mich. 2 Annæ. 2 Ld. Raym. 934. S. C. 
| Coos 4 0, TT SS 5 


dee = 3 the Defendants pleaded the Statute of Limitations (viz.) That it appeared 
y\the Libel, that no Suit was proſecuted for this Matter within ſix Years, 
whereas they ſhould have pleaded directly, that no Suit had been brought 
within fix Years after the Cauſe of Action accrued ; and if the Statute had been 
rightly pleaded, it would have been a good Bar; for per Holt Ch. Juſt. though 
the Statute doth not extend to Cauſes maritime, ſpiritual, or equitable, but only to 
Duties at Common Law, yet Mariners Wages are a Duty at Common Law, and 
if ſued for at Common Law, the Statute would have been a good Bar. 


6 I. BEL in the Admiralty by the Seamen againſt the Owners for Wages, 


Hide verſus Partridge. Paſch. 1 Annæ. 2 Ld. Raym. 1204. S. C. 


2 Salk. i. 1 Whe⸗ PON a Motion for a Prohibition to the Admiralty, ſuggeſting a Contract 
ther the Statute extends to / at Land, and a Suit for Wages thereon by the Mariners againſt the 
Mariners Wages Owners, upon an outward * bound Voyage, and that he had pleaded the Statute 
*P. 228 of Limitations in that Court, which Plea was rejected, for that the Statute did 
not extend to Cauſes maritime, &c. and that it was no Plea in Bar to a Tru ot 
to a Legacy.z and now it was inſiſted for the Prohibition, that the Common Las 
had a proper. Juriſdiction for Mariners Wages, and that the Suit might be as well 
brought for ſuch Wages in the Courts of Common Law as in the Admiralty, to 
that the Admiralty had at moſt but a concurrent Juriſdictien in this Caſe with 1 
dhe Courts of Common Law, and that only by Indulgence of Law, which ought 
ot to be extended fo far as to ſuffer them to proceed in the Admiralty, _ 
(74/4 9M 1 18 | bas 
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th. tat. 


wiſe than they might at Common Law: Et per Holt Ch. Juſt. it is a Queſtion * 
among Merchants, whether Mariners Wages were due for outward-bound Ships : 

But per Powel Juſt, whether they are due or not, is a :Queſtion: properly deter- 
minable in the Admiralty; and he queſtioned, whether the Statute could be 
pleaded to a Suit in the. Spiritual Court for laying violent Hands on a Clerk,; and 

per Holt Ch. Juſt, clearly it would be no Plea in that Caſe, no more than it would 

be to an Indictment at Common Law, for that, is a Proſecution of a publick 
Nature, pro reformatione morum, and not a, private Action of the Party to have 
Recompence in Damages, the Rule was for the. Plaintiff to take a Prohibition, 

and to declare upon it. all + dg 


Morſe verſus Braxton, Paſch. 12 Will. 3. B. K. 


ASE, Sc. in which the Plaintiff laid his Action in Norfolk; the Defen- An 1 
- 4 dant pleaded the Statute of Limitations; the Plaintiff replied an Original ty cannot maintain an 
taken out in Suffolk,, upon which they were at Iſſue, and the Plaintiff had Judg- Action in another County. 
ment in C. B. but upon a Writ of Ertor in B. R. that Judgment was reverſed, . 
becauſe an Original in one County cannot maintain an Action in another 
County. | oe” 5 | 1 


Scandalum Meg natum is not within the Statute 21 Fac. cap. 16. nor ſlanderous Words which are actiona- 
Words, which are actionable only by Reaſon of any ſubſequent Loſs or Damage, 8 are not within the Sta- 
nor ſandering a Title, but flanderous Words, which are perſonal and actionable ps | 
in themſelves, are within the Stature. RE 1 


Where the Plaintiff is beyond Sea, his Caſe is not within the Statute, but if Where the Plaintiff is be- 

the Defendant is beyond Sea, tis other wiſe. 1 1 Pond Sea his Caſe is not 

| % ⁰ œTVGM TRTIEN IME et | within the Statute, 
Where an Action is barrable by this Statute, a new Promiſe will revive it; ſo where a C7 3 

ris of an Acknowledgment, becauſe that is Evidence of a Promiſe. will revive the Action. 


* A Latitat taken out and continued is a good Avoidance of the Statute, for *p (8) 
'tis a Demand. . FILES Y > 229 


a * * 
”— 9 — — — —_Y _— 0 7 


Mandamus. 


Wilkins verſus Mitchell. Trin. 19 Ld. Raym. 348. 8. ©, - 
And ſee the Note in Ld. Raym. 348. contra. 


was Nonſuit, whereupon the Defendant had Judgment, but they refufing the Party hath another, 
to execute it, B. R. was moved for a Mandamus, but it was denied, becauſe and proper Remedy. 
the Defendant had a legal Remedy, (viz.) By the Writ de executione judicii out 
of the Chancery. | „ OD 


I. an Action of Debt for Rent brought in an inferior Court, the Plaintiff R 1 


The King verſus Mayor of Dartmouth. Trin. 12 Will. 3. 


e Let 

Mandamus to reſtore W. N. to the Place ſervientis ad clavem, meaning the eum to reſtore a 

Serjeant of the Mace, &c. The Return was, that there was no ſuch , L in- 
Office in that Corporation, but that there was an Office Servientis ad clavam, bo 


which they preſcribe to put in and out an Officer at pleaſure, c. 
The King ver/us Mayor of Andover. Trin, 12 Will. 3. 


1 3 | ; . LE: 
 AANDAMUS to reſtore him to the Place of an Alderman in Andover; 2 Salk. 433. It will not 
the Return was, that he was ſo Poor that he could not pay the Taxes; lie to rcitore a poor Alder- 


Et per Holt Ch. Juſt. Where a Man through Poverty cannot pay his Scat ange 
Lot, 'tis fit to deprive him of his Magiſtracy, but not of Liberty; ſo a Mandamus 
was denied. | ; 5 * : 

ce 
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Mandamus. 


„» 


* P. 230 | 17 Lee verſus Oxenden. Trin. 3 Will. z. B. R. 


Mod. 5 4 "Rr grant- I. E E ſuggeſting that he was debite juratus & admiſſus in loco & officio of 3 
ed to reſtore a Proctor 1n Proctor, St. and alfo that he was diſplaced and amoved from his ſald Office 
Drs. Commons. rayed a Mandamus to be reſtored, and inſiſted, that he had a Freehold in his 
| fee, and that it concerned the Adminiſtration of Juſtice, but the Mandamus 
was denied, becauſe this Matter was merely ſpiritual, and B. R. cannot take 

Notice of it, nor correct Errors in their Proceedings, in Caſes where they have 

a proper Juriſdiction and Cognizance; ſo that this being of an Eccleſiaſtical 

Nature, and the Deprivation being a Judicial Act, it cannot be avoided but by 


Appeal. a 
N The King verſus Mayor of Cheſter. 
5 Mod. Mandamus to AA Mandamus was granted to reſtore Bret! and eight other Perſons to the 
reſtore nine Perſons joint- N Place of Common Council Men of Cheſter ; the Mayor made a bad Return 
ly, quaſhed for that Rea- | 5 


however, the Court quaſhed the .Mandamus, being joint for nine Perſons, when 


ſon. 2 Salk. 433. S. P. they had '/everal Offices and Intereſts, and ought to have ſeveral Writs of May. 


dans. 


5 The Queen verſus Cory. Mich. 8 Will. z. 
(6) ane hong 9 5 


Where nat granted with- FF\HE Court was moved for a Mandamus to the Juſtices of Peace, for that 
out an Affidavit of the they proceeded to remove V. R. from his Place of Abode, after he had 
— (0 offered to give Security to indemnify the Pariſh - Et per Holt Ch. Juſt. In a 
Matter of Right, as for Inſtance, where a Mandamus is prayed: to reſtere a Man, 
: Sc. we never require an Afidavit of the Fat, but this is required upon a fu 
poſed Failure of Duty in the Juſtices, and theretore denied to grant a Mandamus 
till Affidavit made, Cc. . 
King and Queen verſus Dr. Gower. Trin. 1694. B. R. 

tots Nl not lie \ Special Mandamus was directed to Dr. Geer, Gc. reciting, that ſuch particular 
College out a Fellow of a Fellows of his College had not taken the Oaths, ſo that their F ellowſhips 


were void by the Statute 1 Will. 3. and requiring him to turn them out, and to 
place new Fellows in their Room; the Return was of ſeveral Statutes, one of 
9. 221 which was, that no one ſhall loſe his Freehold * without being heard and admit- 
| ted to anſwer the Charge, and that the Perſons named in this Mandemus were 
duly elected, Sc. and that non conſtat, Ic. but they had taken the Oaths: Et 
per Curiam, as to this laſt Part of the Return, *tis ill, becauſe the Oaths are to be 
taken before the Maſter and Fellows ; but the chief Queſtion was, whether a Man 
damus would lie in this Caſe, and in this Manner, and the Court inclined, that 
it would not, becauſe the Fellows who are to be turned out, are no Parties to 
this Writ, ſo that they would be diſplaced without being heard, and without An- 
ſwer; and this differs from the Common Caſes of Mandanius, which are uſually 
to reſtore Men to their Rights, and are directed to them by whom the Injury is 
done; and, tho? it may happen, that even in ſuch Caſe a Man may be turned out 
of his Place, yet that is collateral, and not by command of the Writ. 


The King verſus Taylor. 


DEM: 8 ) whom to If ANDAMUS to reſtore him to his Place of Alderman of the City of 
be directed, and where Glouceſter , the Return was made by the Mayor and Bailiffs, (viz) they 
the Return was ill, and returned their Power, &c. and that Taylor was removed by thirty of the Common 
where the Cauſe of Re- Council-men in the Council- Chamber aſſembled, for that he was a Common Drunkard, 
. Et per Curiam, This Return was adjudged ill, becauſe it did not appear, that 
the thirly Common Council. men were then and there aſſembled as a Common Counct, 
for they might be there to Feaſt, or to other Purpoſes. 
But that the Cauſe returned was ſufficient to remove him, *tis true, if a Man 
is Drunk by Accident, that would not be Cauſe to remove him; but habitual 
Drunkenneſs makes a Man unworthy to be a Magiſtrate, and diſables him in 
Point of Government. 5 | 5 
2 | | e Fw" 
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Tho the Removal rty of the Common Council men: 


an 5 1 Roll. Rep. 09. 3 Bull: 
tion was granted: and afterwards the Queſtion was, whether tlie Corporation might 1 35. ep. 409. 3 Bulſt 
proceed againſt him de novo for his Drunkenneſs? and the Court held they 


The King vert White. Trin. 2 Ahnæe. | * Pp. 232 


M1 NDAMPS to reſtore him to his Place of Clerk to the Butchers Conipany Denied to . a Clerk 
in London, it being a Charter-Office; but per Curiam, it was denied, for of a Company in London; 
if *tis an Office of Freehold, he may have an Aſſiſe, if tis not an Office of Free- | 

hold, then 'tis only a Private Service, which doth not concern the Publick. 


The Queen vers Inhabitants of Littleport, Hill. 2 Aung. 


T\HIS Calc is reported in 2 Sali. by the Name of Tawney's Caſe, it was 2 Salk. 15 Lo Caſcs 
thus, J. A Mardamus to the Churchwardens and Overſeers of the Poor 97. Mandamus to the 
of the Pariſh of Littleport, to make a Rate to reimburſe the old Overſeer of the preſent Overſeers to make 
Poor what 2 he had laid out, of his own, for Relief of the Poor: The Re- A rr to reimburſe the 
turn was, that the major Part of the Pariſhioners did not agtee to his Atcompft; ½œ — 
and the Queſtion was, whether the Plaintiff Taney, being a former Overſeer, but 
now out of his Office, ſhould have a Mandamus to the preſent Overſeers to make 
aRate to reimburſe the Money he laid out, of his own, to relieve the Poor? It was 
inſiſted in his Behalf, that he ſhould have a Mandamus, becauſe he was indiftable 
for not relieving the Poor, though. he had none of the Pariſh Money in his 
Hands, and he might die in his Office, therefore it ſeems reaſonable, that the 
Law ſhould give him ſome Remedy, ſince it ſubjects him to this Charge. But 
per Curiam, The Law doth not oblige him to lay out his own Money to relieve 
the Poor; but he is to make a Rate, and this is to be allowed by the Juſtices; 
and the Poor are to be relieved out of this Money when 1; otherwiſe the 
Conſequence would be, that Overſeers of the Poor would lay out what Money 
they pleaſed, and Charge the Pariſh with it; ſo that what he did in this Caſe was 
voluntary, being in no wiſe eompellable to do it, and therefore it would be un- 
reaſonable in this Court to compel the ſucceeding Overſeers to reimburſe him ; 
he ſhould either have Kept his own Motiey, or taken Care to have a Rate made, 
and that would have been his proper Method; and this Court never allows a Man- 
damus where the Law hath provided another Remedy, and a Rate cannot be mays 
es for him, but to relieve the Poor. ON OW Ar Oy fn lem. agen 


1 


* The Queen verſas Sir Richard Raines. Mich. 6 Ann. ap my 


HER E is a Caſe reported by this Name in 1 Salk. but *tis not the fante , 81. „ fl, 
P Caſe, nor in the bene Ram, ut four Years after. . Mandamus to admit W. Mandat ie dat 
her to the Probate of a Will by which ſhe was Executrix ; the Return was that ſhe one to the Probite of a 
was made Executrix durante minore tate of V. R. and that the faid V. R. was Will. 
now of full Age, ſo that the Teſtator remained Inteſtate. Et per Holt Ch. Juſt. 

He ſhould have returned generally, that ſhe was not Executrix; or if he would 
return the Special Matter, as he hath done, he ſhould have averred, that ſhe was 
not Executrix aliter vel alio modo; but that the Return now made was not a direct 
Anſwer to the Writ, but only Argumentative, to ſhew that ſhe was not Execu- 
trix. But the Court would not grant a peremmory Mandamus ; they quaſhed this 
for the Inſufficiency of the Return, and amefced the Defendant, and ordered an 


8 Mandamns, that the Suggeſtion of the Writ might be fully and plainly 


Though the Return is inſufficient, yet if it appear thereby that the Party ought 1 (12) 
not to be reſtored, he ſhall not be reſtored. Ca nes 
Where the Place is of mere Service, no Mandamus will lie; as for an Uſber Sid. 457. LIE, 


of « School; but where 'tis an Office, as Charchwarden, Sexton, Steward of a Sid. 69, 152. 
Vor. III. 7 U | | Cart, . 


* 
* 5 — a. — 


2 * 


Maſter and Servant. 


3 Mod. 332: 


| (14) 
1 Lev. 14. 


1 Wilſon 206. 


„ 
2 Lev. 18. PI 


(16) 


1 Vent. 302. 


FF. 234 


CTY | 
Where the Maſter is li- 
able for the Cheat of his 
Servant. 


1 Roll. 94, 95 


( 2.) 
1 Ld. Raymond 224. 
Where the Maſter is not , 
liable for his Servant. 
See 1 Wilſon 328. 


*'P. $23” 


* 
r 41 — 


of Attorney in an Inferior Court, and to reſtore the Treaſurer of the N 


— 


his Place 


ew-River - 


Court, Sc. a Mandamus will lie ; and fo it will to reſtore an Attorney to 


Water; but it will not lie to reſtore a Proctor of the Spiritual Court. 


A Fellow of New College was expelled by the Warden, c. whoſe Sentence 
was confirmed by the Yi/iter., and this being returned on a Mandamus, 


D it Was 


| objected, that the Cauſe of his Expulſion did not appear. Sed per Curiam, this 


being a private Eleemoſinary Society, and a Viſitor appointed by the Founder 
no Mandamns lies; and therefore *tis to no Purpoſe to object againſt the Return 
Bagg's Caſe was the firſt Mandamus of this Sort; as for thoſe mentiotted in Ryley 
they are no more than Letters Recommendatory. 


Mandamus lies to reſtore a Sexton upon a Certificate, that he is an Officer for 
Life, and had ſo much of every Houſe in the Pariſh for Wages. 


* Mandamus to reſtore a Common Council-man ; the Return was, that he ſaid 
Alderman WW. R. was a Knave ; diſallowed, for the Words have no Reference to 


the Corporation: It was held by my Lord Hale, that Returns of this Nature 


ought to be ſworn, and that it was ſo done in Medalicoit's Caſe; but of late ir 
was diſuſed. | | 
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Maſter and Servant. 
Sir Robert Wayland's Caſe. | 


: E uſed to give his Servant Money every Saturday to defray the Charges 


of the foregoing Week, the Servant kept the Money, yet per Holt Chief 


Juſtice, the Maſter is chargeable, for the Maſter at his Peril ought to take Care 


what Servant he employs ; and *tis more reaſonable, that he ſhould ſuffer for the 
Cheats of his Servant than Strangers and Tradeſmen ; ſo if a Smith's Man pricks 


my Horfe, the Maſter is liable. 


Boulton verſus Arlſden. Paſch. 9 Will. z. B. R. at the Sittings at 
Guildhall, coram Holt Chief Juſtice. 


N this Caſe it was held, that where a Servant uſually buys for his Maſter 
upon Tick, and takes up Things in his Maſter's Name, but for his own 


- Uſe, that the Maſter is liable, but tis not ſo where the Maſter uſually gave him 


Ready Money. 


That where the Maſter gives the Servant Money to buy Goods for him, and 
he converts the Money to his own Uſe, and buys the Goods upon Tick, yet the 
Maſter is. liable, ſo as the Goods come to his Uſe, otherwiſe not. 


That a Note under the Hand of an Apprentice ſhall bind his Maſter, 


where he is allowed to deliver out Notes, though the Money is never applied to 


the Maſter's Uſe. 


($3 
Ch. Rep. 25. Where a 
Factor of the Eaſt-India 
Company ſhall have the 
Benefit of what he ſaved, 
and which the Company 
ought to have paid. 


But where he is not allowed or accuſtomed to deliver out Notes, there his Note 
ſhall not bind the Maſter, unleſs the Money is applied to the Maſter's Uſe. 


A Factor of the Eaft-India Company carried over 1200 J. in Gold to India, 
where a Cuſtom was due for it, but ſaved by the Factor and never paid: Et per Cu- 
riam, the Factor ſhall have the Benefit of it, and not the Ea/t-India Company, for 
it was due from them and ought to have been paid ; therefore they cannot make 
a Title to it againſt one who hath the Poſſeſſion, for that is ſufficient againſt 
all Perſons but againſt him who hath the very Right, and the Non-payment in 


this Caſe was at the Peril of the Factor. 


PI. 


Miſcaſting. See Money. 72 
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Miſnoſmer. 


Lepara verſus Sir John Jermaine. Paſch. 1 Anne. , 


. 2 | 
HE Defendant was ſued by the Name of John Jermaine, Knight; he plead- 1 Salk. 50 8. 0. Baronet - 
J ed in Abatement, that he was a Knight and Baronet ; the Plaintiff replied, ps TG and Part of 
that he (the Defendant) was a Knight only; but the Plaintiff perceiving his 1 ap 3 
Miſtake, and the Proceedings being all in Paper, he ptayed * Leave to amend, * P 
but it was denied, becauſe there was nothing to amend by, for the Bill and Pro- : 
ceſs was by the Name of Knight ;, then the Queſtion was, whether Baronet was 
ſuch a neceſſary Part of his Name as the Action muſt abate for Want of it: E- 
der Holt Ch. Juſt. Baronet is as an eſſential Part of his Name as Knight, becauſe 
*tis a Dignity, and whether *tis created by Act of Parliament or by Letters Pa- 
rents, tis Part of his Name, as Duke, Viſcount, Marquis, Baron, though as to 
this laſt Name of Dignity, there is a Difference between a Baron by Tenure and a 
Baron by Patent, for in the firſt Caſe, Baron is not a Name of Dignity ; and if 
tis omitted it ſhall not abate the Action, but a Baron by Letters Patents is a 
Dignity, and Part of his Name. | | 


236 


The King verſus Biſhop of Cheſter. , 


Na Quare Impedit, the Plaintiff claimed under a Grant to Sir William Sands, where . 
ee we to the Lord Derby; the Defendant pleaded, that Sir Villiam aided pry Verdi, fn 

Sands, non conceſſit to. the Lord Derby, upon which they were at Iſſue, and the 1 Ld. Raym, 303. 

Jury found, that it was granted to the ſaid William Sands in the Declaration, by 

the Name of William Sands, Eſq; being then an Efquire, and afterwards made a 

Knight : Et per Curiam, this Declaration is aided by the Verdict, by which the 

Grant and the Identity of the Perſon were found ; and this Explanation is no more 

than what is often done by the Plaintiff himſelf in late Caſes, as for Inſtance, 

where . R. is bound in a Bond by the Name of W. R. Eq, and is afterwards 

Knighted, the Plaintiff muſt bring his Writ againſt him by the Name of JF. R. 

Knight, but in his Declaration he muſt ſhew the Special Matter, (viz.) that the 

Deſendant bound himſelf by the Name of V. R. Eſq; and was afterwards 

knighted; but 'tis otherwiſe if the Defendant had craved Oyer of the Bond and 

demurred, | 


The King verſus Biſhop of Cheſter and Peirce. ; 


f 


— 
Fg Rn — eIES — 


— —_ - 
— — — —AM. . — — 
* . — 


1 a Quare Impedit, the Defendant, as Patron, pleaded a Grant made by King 
Charles I. to William Thackſton, Armigero, poſtea militi, who granted it to the 
Defendant ; the Plaintiff craved Oyer of the Letters Patents, Oc. and it ap- 
peared to be a Grant to Sir William Tbacßſton, Knight, and upon a Demurrer to 
the Plea, Rookby Juſt. was of Opinion, that this might be the ſame Perſon, for 
he might have ſuch a Name by Reputation: But per Holt Ch. Juſt. a Grant to 
William Thackſ/ton, Eſq, by the Name of William Thackſton, Knight, cannot be 
good, becauſe Knight is a Name of Dignity, and Part of“ his Name, and as much 
his Name as the Name of Baptiſm ; and if he might have ſuch a reputative 
Name, he ought to have pleaded it ſo, (viz.) per nomen, or cognitus & reputatus 
per nomen, Sc. as in the Caſe of a Baſtard ; but Knight cannot be a Name in 
Reputation, there is no Foundation for it, as in the Caſe of a Baſtard, or the 
eldeſt Son of a Duke, who by the Laws of Heraldry takes Place as a Marquis, 
but the Title of Knight can be only conferred by the King ; and in ancient Con- 
veyances the eldeſt Sons of Dukes and Earls had only the Addition of Eſq; com- 
monly called Marguis, &c. and now the Courſe is to make the Addition of 
eideſt Son to ſuch Title. 


2 —_ College 


63 
1Ld. Raym. 52 2 Salks 
560. S. C. Knight is a 
Dignity and Part of his 
Name. * 
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5 Mod. 327. 2 Salk. 45 . 


S. C. Miſnoſmer in the 
Name of the Corporation, 


f pe : A . ; ” 
Tt f. 
Miſnofmer. 
— — — — — | — — Cor | 


College of Phyſicians verſus De. Salmon. 1 Lg; Raym. 680. 8. Cc 
EBT againſt the Defendant, for pratiifing Phyfick witheur Lirerre, in whi > 


the Plaintiffs declare by the Name of the Preſident of tlie College. 5, 
Communitas of the Faculty of Phyſick in London, Sc. The Defendant 4 
Oyer of the Letters Patents, whereby it appeared they were incorporated by the 
Name of the Pre/ident, College, five Communitas of the Faculty of Phyſick in r= 
don, and were impowered to ſue and be ſued by the Name of Prejiden; Collegii, 


ue Communitatis facultatis medicine in Loudon, and then pleaded a4; oſmer in 


Abatement : Et per Curiam, The Plea was adjudged good, for they may ſue b 
their Name of e e which is Preſident, Collegium, five Communilas 15 
the Faculty of Phyſick, Fc. or by the Name given to them for that Purpoſe, 
which is Preſidens Collegii, five Communitatis, Sc. but here they ſue by neither of 
thoſe Names, but by the Name of Prefident of the College, ſeu C ommunitas, Sc. 
ſo Judgment was given quod Billa caſſctur. - wp : 
Afterwards, Trin. 13 Will. 3. B. K. another Action was brought by the ſame 


Plaintiff againſt the ſame Defendant, and for the ſame Cauſe; and this was 
brought in the Name of Prefiden!, College, or Commonaliy, which was the true 
Name of the Incorporation; and upon Demurrer it 'was objected, that it 


P. 238 


(5) 
Traverſe of his Name, 
where tis repugnant, 


ought to be brought in the Name of Prefident of the College, for by that Name 
they have Power to ſue : Sed per Curiam, they may ſue by the Name of Inorge. 
ration, or by the Name of Pre/ident only; but though by their Charter they have 
Power to ſue by that Name; yet per Holt Ch. Juſt. tis better (as in this Caſc) 
by the Name of their Incorporation. 1 


* Anonymous. Hull. 2 Annz. 


SHE Plaintiff declared againſt the Defendant by the Name of Jeln, the 


| Defendant pleads he was baptized by the Name of Benjamin, and tra- 
veried, that ipſe idem Fohannes was ever known by the Name of Jobn; and 


upon a general Demurrer to this Plea, per Holt Ch. Juſt. this Traverſe is re- 


pugnant in itſelf, and ſtands but as Matter of Form, yet Pleas in Abatemen! are 
not within the Statute of Eliz. but only Pleas to the Kight and to the Merits of 


the Cauſe; but though the Traverſe was repugnant, *tis not immaterial, becauſe 
it waived the precedent Matter, which was pleaded before of Baptiſm, and was 
become the Subſtance of the Plea itſelf, ſo that now the Iſſue muſt be by what 


> 


4 3 
Where an Alias dictus ig 
Proper. ö 


* 
t Salk. 329. Where John 
was ſued, and he pleaded 
in Abatement, that his 
Name was Thomas, 


Name the Defendant was called and known, and not by what Name he was 
baptized; but he might have relied upon his Name of Baptiſm, and concluded 
with it, for a Man can have but one Name of Baptiſm, therefore it implies a 
Negative of itſelf, without ſaying, that he was called or known by no other 


Name. 
Anonymous. Mich. 10 Will. $, 


AI Obligor was bound. by the Name of /. R. he may be ſued by the 
Name of . R. alias didtus W. C. if his Name is ſo; but if his Name 


is R. W. the Obligee cannot ſue him by the Name of S. W. alias dictus R. W. 


for he cannot have two Names of Baptiſm, neither is there any Remedy, un- 
leſs he hath eſtopped himſelf by Appearance. Bo 


7 Knight's Caſe. Trin. 2 Anne. 2 Ld. Raym. 1014. S. C. 


A CTION againſt John Knight, the Defendant pleaded in Abatement, that 
his Name is Thomas, and thereupon the Plaintiff commenced a new Action 

inſt him by his right Name Thomas ; the Defendant pleaded in Abatement a 
former Action depending; and upon a Demurrer to this Plea it was inſiſted, that 
the Averment was againſt the Record, for that John and Thomas could not be the 


fame Perſon : Sed non allocatur, for in Fact it may be ſo, the Plaintiff BEM 
I | | ave 


* 
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Money. Mortgage. 


have confeſſed the Miſuoſmer, and prayed an Abatement of his Writ before he 
had proceeded to a new dne. 1 


* Allen verſus Symonds. | REN P. 239 
| : | 8) 


As E, Sc. in whick the Plaintiff declared againſt the Defendant by the 4 Mod. by 

Name of Symonds ; the Defendant pleaded in Abatement, that he was | 
known by the Name of mms, abſque hoc, that he was known by the Name of 
Symonds ; the Plaintiff replied, that he (the Defendant) was known as well by the 
one Name as by the other ; and upon a Demurrer to this Replication, per Holt 
Ch. Juſt. the ® Precedents are both Ways; thereupon the Defendant accepted a 


* Raſt. Ent. 716. Cid 
new Declaration, but without Payment of Coſts. | 


Ent. 27. 


8 * * * K — "7 ͤ T % 4 7 


Money. 
Dixon verſus Willows: Mick. $ Will. 3z. 


'F T PON a Motion in Arreſt of Judgment, after a Verdict upon an Inde- 

bitatus Aſſumpſit for 13 l. 10's. for nine Guineas, without ſaying ad valorem : 
It was held, that the Broad-Pieces were in Effect the firſt Guineas coined in Eng- 
land for 205. and went at that Rate for ſome Time; but the Value of Gold 
riſing; theſe Broad-Pieces were made current by Proclamation at 1/. 1s. 44. and 
though there was afterwards a ſecond Riſe in the Price and Value of Gold, yet 
there was no Proclamation to raiſe the Value of theſe Pieces in Proportion to the 
value of Gold. But afterwards, when Guineas were coined; they were made in 
Reſpect to the Value ſet upon Broad- Pieces by Proclamation; as aforeſaid; though 
there is no Act of Parliament or Order of State for theſe Guineas as they now 
are taken, yet being coined at the Mint, and having the King's Izſgnia on them, 
they are lawful Money, and current at the Value they were coined and uttered at 
the Mint. „„ | 


— 1 


2 Salk. 445. S. C. 


Aſumpſit for ſeveral Particulars, amounting in all to 70 1. but by Miſcaſting it i Lev. 1 2) 
vas alledged to amount to 90 J. per Curiam, ſhould the Jury give above 701. the * P. 2 40 


Verdict would be naught, if under 70 l. tis good. 


Debt for Rent, and the Plaintiff demanded leſs than due, adjudged ill after a BY; 
Verdict; the Caſe was, that the Year's Rent amounted to 6017. and the Plaintiff * Lev. 4. 
declaring for the Arrears for one Year and an Half, demanded 80 J. whereas it 
came to 90 JI. See Cro. Eliz. 22. contra. | 
In Covenant, and a general Demurrer to the Declaration, for that the Plaintiff , ; ., 7 (4) 
demanded more than appeared to be due, upon the firſt Breach, and leſs upon 5 
the ſecond. Et per Curiam, the firſt may be cured by the Plaintiff*s Releaſe, or 
by the Verdict upon the Writ of Inquiry finding leſs; and as to the ſecond, tis 
well after Verdict, or upon a General Demutrer; but not upon Special Demurrer, 
and ſhewing it for Caule: | 3 | | | 


* L Fol 


Sorry Coe. Hill, 9 Will. 4. in Cancellaria, 
J)EEREED by the Lord Chancellor Somers, that where 4 Mortgagee (1) 


lends more Money upon Bond to the Mortgagor, he ſhall not red g 
lels he pay the Principal and Intereſt due oi the Hood, as well as on the Mort. 
gage. But if he mortgage the Equity of Rederpprion to another, the ſecond 


Vor. III. Mortgage 
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Nobility. 


Mortgagee ſhall not be affected with this Bond, becauſe tis but a perſonal Charge 
upon the Mortgagor. Et per Holt Ch. Juſt, If a Purchaſcr pay the Money to the 
Mortgagee, he (the Mortgagee) is become a Truſtee for the Purchaſer. 


— 


e'L, 2417 * One having the Reverſion in Fee expectant upon the Determination of a 
4 * : 3 a Leaſe for Life, in an Eſtate worth 1000 J. per Aanum, conveys it in Fee to V. R. 


Mortgagee cannot have a in Conſideration of 1000 J. and no more, the Tenant for Life di:s, and now the 


Remedy to recover his Conveyance to J. R. is pretended to be no more than a Mortgage, becauſe he 


Money, the Mortgagor had declared, That he did not know bow long he ſhould enjoy the Ejtate, and that he 
cannot compel a RedemP” % tate his Money again, with Intereſt: Sed dubitatur per Curiam, becauſe V. 
NE R. had no Remedy to recover his Money; and where a Mortgagee cannot com- 
pel the Repayment of his Money, the Mortgagor ſhall not enforce a Redemp- 
tion, for the Remedy ought to be reciprocal; and beſides, Matter ſubſequent 


will not make it a Mortgage, f it was not ſo upon the original Agreement. 


1 Ch. Rep 1 Where a Mortgagee aſſigns the Mortgage, all Money really paid by the Aſſig- 
Mortgage aſſigns, all the nde, if due at that Time, ſhall be accounted Principal as to the Mortgagor, 


Money then due ſhall be whenever he comes to redeem. 
Principal. £ wy | 


18 3 95 3 When the Heir of the Mortgagee is to reconvey the Eſtate mortgaged, and 


tion- Money to be paid to there is 110 Detect of Ajets in the Hands of the Executor, the Redemption- 
the Heir, if no Defect of Money ſhall be paid to the Heir, if the Condition was to pay it to him; fo if it 
Aſſets in the Executor. was to pay it to the Mortgagee, his Heirs er Affgns , ſo it is if it was to be 
Poſtea 7. paid to his Heirs or Executors ; but 'tis otherwiſe, if it was to be paid to the 


Executors only. 


e 3 3 
1 Ch. Rep. * Where a Mortgagee, where the Mortgage is forfeited, ſhall have Intereſt for his 


| Mortgagee ſhall have In- Intereſt; and ſo ſhall an Aſſignee, for all Intereſt due from the Time of the 


tereſt for his Intereſt, 


Aſſignment. © 


1 Ch. Rep. 283. Where Mortgage to . R. and his Heirs ; but that they ſhould reconvey, if the 
9 Mortgagor, his Heirs, Executors or Adminiſtrators ſnould repay the Principal 
ae ek agen ae dee Sum and Intereſt to the ſaid V. R. his Heirs, Executors, Adminiſtrators or 


Antea 5. S. P. Aſſigns; the Mortgagee died, and the Mortgage being forfeited, the Queſtion 
1 was, whether the Heir of the Mortgagee, or his Executors, ſhould have the Re- 


demption-Money, for the Heir was to reconvey, and there was no Defect of 
Aſſets in the Executors Hands; and by the Condition it was limited to the Heir 
as well as to the Executor. Adjudged, that Equitas ſequitur legem as near as 


may be; now if the Condition had been to repay, without mentioning to whom, 
in ſuch Caſe the Executor ſhould have the Money; becauſe it firſt came out of 


P. 242 the perſonal Eſtate; but the * Benefit of Redemption being forfeited in Law, 


*tis all one in a Court of Equity, as if neither Heir or Executor had been 


named; and therefore in that Caſe Equity will appoint the Executor to have it, 
becauſe the Right of the Mortgagee was only to the Money, for which the 

Land was no more than a Security, and as his Right to the Land was in that 
Reſpect only, therefore the Money is perſonal Eſtate, and muſt come to the Exe- 

cutor; but where the Condition appoints the Money to be paid either to the 

Heirs or Executors in the Disjunctive, and the Mortgagee comes at the Day, he 
hath his Election by Law to pay it to either; and all Mortgages belong to the 
perſonal Eſtate, though made in Fee, | 
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NMuobility. 
I rhue King verſus Knollis. Trin, 6 Will. 3. B. R. 1 Ld. Raym. 10. S. C. 


IH Is Caſe is reported in 2 Salk. but it was as followeth : The De- 
fendant was indicted by the Name of Charles Knollis, Eſquire, at Hites's 
II Hall, for Murder, which Indictment being removed into B. K. by Cu- 
Horari he pleaded in Abatement, that William Knolls, Viſcount Malin, ford, was bj 

| Lettels 


(1) | 
2 Salk. 50g. Where No- 
bility was pleaded in I 
Abatement to the Writ, 


// oa e . co Ort 


| 


Nobility. 
Letters Patent under the Great Seal of England, which he produced in Court, 
created Earl of Banbury, to him and the Heirs Males of his Body; that he died 
and that the Honour deſcended to Nicho/as Knolls his Son and Heir, who died, 
and the Honour deſcended on the Defendant,. Son and Heir of the ſaid Nicholas. 
Ft hoc paratus eſt verificare. The Attorney-General replied, that the Defen- 
dant on ſuch a Day petiſioned the Lords in Parliament to be tried by his Peers, 
and that they upon Conſideration thercof, diſmiſſed his Petition, and diſallowed 
his Peerage 3 and upon a Demurrer to this Replication, theſe Exceptions were 
taken to the Plea. = a 

(I.) Becauſe it doth not conclude prout patet per Recordum. | 
(2.) That there ought to haye been a Writ to certify the Deſcents. 

* (3.) That the Plea ought to have averred Banbury to be in England. 

(4.) That the Deferdant did not plead, that he was unus parium Regnt 
Angliæ. 5 

5. That this Plea is avoided by the Replication, that the Defendant was 
barred of his Peerage by the Order of the Houſe of Lords. | 


*. 243 


Which Objections were thus infirered. 


(1.) And firſt the Court held, that here being Deſcents pleaded, which are 
Metters of Fact, for that Reaſon prout patet per Recordum would have been a 
very improper Iſſue, and that Earl or no Earl could not have been an 
Iſſue in this Caſe, but 10 concefſit only, becauſe the Letters Patents are 
ſet forth upon Record, and therefore they held Nobility in this Cale triable 
per Pais; ſo where Nobility is gained by Matter of Fact, 'tis triable as 
aforeſaid, as for Inſtance, where *tis gained by Marriage ; but where *tis by 
Writ only, or by Patent, without Deſcents, tis not triable but by Record, and 
in ſuch Caſe the Plea muſt conclude prout patet per Recordum, and ſo are the * * ,, agize 2 4. Br. Aſfze 
old Books to be intended. 240. | 
(2.) As to the ſecond Objection, a Writ Io cerliſy the Deſcents is only cautionary 
and not. neceſſary. | | 
83.) They held, that the Defendant need not aver Banbury to be in England, 
for it will be intended that it was; beſides, an Earldom conſiſts in Dignity and 
Office, and *tis not material whether the Place be in England or not, as for In- 
ſtance, there is no ſuch Place as Rivers, or Albemarle in England, and yet there 
are ſuch Earls; for the Great Seal, which neceſſarily relates to England, makes 
them Engliſh Peers; *tis true, the King may create an ſriſb Peer under the Great 
Seal, but that muſt be by expreſs Words in the Patent. | 
(4.) The Defendant needs not aver, that he 1s unus parium Regni Anglie, be- 
cauſe he appears to be lo by Letters Patents now produced ; and as to that Mat- 
ir, Eyre Juſtice took this Difference, (vs.) where Peerage is claimed * ratione | 
Fareniæ, as by a Biſhop, he muſt plead, that he is anus parium Regni Angliæ, but * 
where the Claim is ralione nobilitatis, he needs not plead otherwiſe, than pur- 
ſuant to his Creation. | 
(5.) It was adjudged, that the Crder of the Houſe of Lords did not take 
away the Defendant's Peerage, nor conclude him, becauſe his Cauſe was not , 
properly before them; * the Courſe is where a Man is diſturbed in his Title, to Wat Erar- 73, 32 Kd. 


this! 6 f : 5 3 f . 6. L. quinto Ed. 
Petition the King, who indorſes the Petition and ſends it into Chancery. 3 1 


| 8 LE Sf * P 2 
* A perſonal Honour, as the Dignity of Peerage may be forfeited by 4 2) 

Attainder, for *tis implied by a Condition in Law, that the Perſon dignified ſhall The Dignity of Peerage 

be loyal; and this Dignity after Attainder cannot deſcend, becauſe the Blood by zal 455 forfeited by At- 
3 ; | CEE nder, but it cannot be 

wtuch it is to deſcend is corrupted ; ſuch a Dignity cannot be ſurrendered, or furrendered or transferred 

transferred by Fine, for *tis a Quality affixed to the Blood, and ſo merely perſonal, by Fine. 

that a Fine cannot touch it; beſides, if it was permitted, it would draw the I rial 

of Peer or no Peer into the Court of Common Pleas, which is determinable only 

in Parliament, (viz.) in the Houſe of Peers. | 
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Nolle Pꝛoſequi. 


& The Serjeant's Obſervations upon this Title, and upon a Retraxit“ 


3 1 I | F 
t Wilſon 90. Difference A Nonſ#it is where the Plaintiff ought to appear but makes Default, but à 
DP a Nonſuit and Retraxit is where the Party is in Court and makes Default. 
etraxit. | 
Nonſuit is NE A Nonſuit is either before Appearance, at the Return'of the Writ, or after, at 


tory before Appearance. ſome Day of Continuance, for the Plaintiff is always the firſt Agent, but tis 


never peremptory before Appearance; tis true, after Appearance, and in fome 
Caſes, tis peremptory, as in Appeals Quare impedit, and Attaints, &c. 


' 6 , 

Where the Nonſuit of In perſonal Afions, the Nonſuit of one 1s the Nonſuit of all the Plaintiffs, ex. 

one is the Nonſuit of all. cept in ſome Caſes, where Summons and Severance is allowed; tis ſo in Treſpaſs, 
i | and *tis fo in Debt, as for Inſtance, if an Action of Debt is brought agunſt A. B. 


and C. by ſeveral Præcipe's, a Nonſuit quoad A. is a Nonſuit gucad the other two. 
s Þ ”- but *tis otherwiſe in a Diſcontinuance. ” 
245 | | | | 
80 where an Action of Debt was brought againſt three Co-heirs, two of them 
confeſſed Aſſets, and being at Iſſue with the Third, the Plaintiff was Nonſuit 


RT” 
See Sid. Blake's Caſe, - 
| this ſhall enure to all. 


11 e 

1 Inft. 130. b. At Common I aw, upon every Continuance or Day given, the Plaintiff might 
be Nonſuit, ſo that even after a * erdict, if the Court took Time to conſider 

7 and be adviſed, the Plaintiff was demandable and might be Nonſuit; but this is 
+ Dyer 53. now remedied by the Statute 2 H. 4. yet after a Privy Verdict the Plaintiff may 
| fill be Nonſuil, and fo he may after a Special Verdi found, becauſe the Matter 

was argued, and ſo he may after a Demurrer, though the Matter was argued, if 


the Court give a Day over, for the Plaintiff is then demandable. 


66) As to a Retraxit the Rule is, Qui ſemel add ionem renunciavit amplius repetere non 
poteſt, therefore a Retraxit is a Bar to any Action of equal Nature brought for the 
ſame Cauſe or Duty, but a Nonſuit is not. | 


6 A Retraxit muſt be always in Perſon, for the Entry is Venit & faletur ſe rolle 
3 5 : | ulterius proſegui, and therefore, if tis by Attorney, tis Error. 
4 Two joint Obligors, one was ſued, and as to him a Retraxit was entered, and 
afterwards the Obligee brought an Action of Debt againſt the other, who pleaded 
this Retraxit in Bar to that Action; and the better Opinion was, that it was a 
good Bar. i | 


| Goddard zerſus Smith. Mich. 3 Anne. 


fCro. 551. 


dS HERE is a ſhort Note of this Caſe in 2 Salk. but the Caſe was as 


prof, is no Diſcharge. followeth: | 
J. V. R. being indicted for Barretry, the Attorney-General entered a Nos 


preſ. (viz. Quod attorn' generalis Dominæ Regine, ipſum inde non vult ulterius pro- 


equi, whereupon . R. brought an Action on the Caſe againſt the Proſecutor, 


for a falſe and malicious Indictment proſecuted againſt him (the Plaintiff) Er 
quod fuit debito modo inde exoneratus, and at the Trial gave this Nen proj. in Ev- 


dence : Sed per Curiam, it ought to be an Acquittal upon the Merits of the Cauſe, | 


which was never tried in this Caſe, and there was no Default in the Defendant 
not having it tried: Et per Holt Ch. Juſt. This is no Diſcharge, tis only putting 


P. 246 | the Defendant ine die, the Attorney may take out new Procels if he will. Ss 


per Harcourt, Clerk of the Crown-Office, 1t was never yet done, Non Pros's have 


been frequent upon Informations, but never upon [n4i&ments, till the Reign ot 
Car. 2. and the Court thought it hard that the Attorney-General ſhould allo“ 


them. q 


Cree 
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Cree verſur Roll. Paſch. 13 Will. 4. 


N Ejectment againſt two Defendants; afterwards, at the Nz/ prius, the Plain- where + 8 * 
tiff entered a Ke!raxit againſt one of them, and the Cauſe was tried againſt the be entered, where nor. 4 
other; adjudged, that before the Record is ſent down by Niſi prius, either before 
or after Iſſue joined, the Plaintiff may enter a Non Prof. againſt one Defendant 
where they ſever in their Pleas, bur where they do not ſever the Plaintiff cannot 
enter a Non Proſ. as to one of them. 


( 2. ) That there cannot be a Non Prof. at the Trial at the Aſſiſes. 


U — 


| Notice, 


HERE a Promiſe was made to pay the Plaintiff 207. upon his Return 1 Roll. Rep. 4s contra. 
from Hamburgh, the Plaintiff muſt give Notice of his Return, and An toy Where ſpecial 
alledge it ſpecially in his Declaration. once mußt be given. 


* 
_ 


| : | 2 

Deviſe to his youngeſt Daughter in Tail, provided, that if ſhe marry without 2 Lev. William, v. Fry. 
the Conſent of W. R. then to his ſecond Son in Tail; the Daughter married without Where a Perſon is bound 
the Conſent of V. R. and the ſecond Son entered, and both are found to be In- 2 eber weren a condi 
fants, and alſo that the Daughter had no Noice of the Condition: adjudged, n 
this is a conditional Limitation, and that the ſecond Son might enter, and that 
Want of Notice will not excuſe the Daughter, becauſe no one is bound to give 
her Notice; and as ſhe takes Notice of the Eſtate deviſed to her, ſo ihe is bound 
to take Notice of the Condition upon which ſhe takes it; but tis otherwiſe where 
the Deviſe is to the Heir at Law upon ſuch a conditional Limitation, becauſe he 
may enter generally, as Heir, not knowing there was a Will. 


* Where a Man covenants to make . R. ſuch an Eſtate in D. the Co- (3 
venanter ought to give Notice to W. R. what Manner of Conveyance he in- | 
tends ; that if it be a Feoffment, V. R. may be ready on the Land to take 
o 9 85 A 

So where a Man covenants to levy a Fine to I. R. the Covenanter muſt give 1 Vent. ST, L 
Notice whether he intends to levy it in Court, or by Dedimus. . 


An Award, that A. ſhall make B. a Leaſe, Ec. within ſix Months following, 65 
and that upon making thereof B. ſhall pay the other 30 J. A. needs not give ; 
Notice when he will make the Leaſe. . \ 
One married a City Or pban in Surry, knowing her to be ſuch z adjudged, that 1 Vent. 130. 
he is puniſhable, becauſe he is bound to take Notice, that ſhe was a City Orphan, . 


and the rather, becauſe no Body is bound to give him Notice. 


* 
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Arnold verſus Jefferſon. Mich. 9 Will. z. 


i (39; ae | (1) 

T N this Caſe it was held, per Holt Ch. Juſt. that an Aſſiſe or Quod permittat an whom 'tis good, 
1 Ge. . erexit quixdam ediſcia, is good, for there may be a Building without ; | 
a Proper Name; it lies de Fabrica, which is a Word more uncertain than Edi- * N.B, 184. 

ficia, yet it will not lie + de mole, becauſe the Thing it ſelf is not to be recovered + 3 Cro. 402, 580. 

as in a Pr ecipe. a | | 


3 | | e (623 
© Stopping of Lights is a Nuſance, but Stopping a Proſpe#t is not; as for Inſtance, 1 Mod. 54. Stopping 


* "ow mn a Houſe and Lights Time out of Mind, the Neighbour and Owner Lo 8 b ow | 


/ Y 5 2 of bated. 1 Roll. Rep. 22. 
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55:0 Mn. . 

of the Next Field buik a Shed, which ſtopped the Lights, and then made a 
*P. 248 Leaſe thereof to . R. againſt whom the Plaintiff brought an Action for * this 
Nuſance, Et per Curiam, admitting he might have an AHiſe of Nuſance againſt 
the Builder, yet he cannot have an Action againſt his Leſſee, becauſe it would be 
Waſte in him to pull down the Shed and abate the Nuſance; but the Plaintiff 
may ſtand on his own Ground and abate it. Et per Curiam, where the Thin 

done is a Nuſance per intervalla, as a Cock, or Pipe or Gutter an Action lies againff 
the Leſſee, becauſe every freſh Running is a freſh Nuſance; yet if V. Re have 


a May over the Ground of W. M. and he ſtops that Way, and then demiſes the 
Ground to C. an Action lies againſt the Leſſee, for continuing this Nuſance. 


— 


„ 3 | | 
2 Cro. 491. 5 Rep. 104. A Lord of a Manor may build a Dove-Cote upon his Land, Parcel of his 


2 Roll. 193. 2 Roll. Rep. Manor, and this he may do by Virtue of his Right, as Lord thereof; but a 


dul 5 Ms he,” = Tenant of the Mannor cannot do it without Licence, for he can have no Right 


Who not. to any Privilege that may be prejudicial to others; but this is not a Common Ny- 


ſance, nor puniſhable in the Leet: but the Nulance being particular, the Lord 
ſhall have an Action on the Caſe, or an Aſſiſe of Nuſance, as he may for build- 


ing a Houle to the Nuſance of his Mill. 


1 — 8 _—_ 


. 
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1 5 | Oath. 


1 | | 

br adi e ee f SSUMPS1T, &c. in Caſe he would make Oath before ſuch a Perſon, he 

a Spiritual and Temporal J. promiled, &c. Et per Curiam, Oaths are either by Conpulſion or Voluntary; 

Thing. and a Voluntary Oath by the Conſent and Agreement of the Parties, is lawful; 
and in ſuch Cafe, if *tis to do a Spiritual Thing, and the Party fail, he is ſuable 
in the Eccleſiaſtical Court, pro læſione fdei; and if tis to do a Temporal Thing, 


he might formerly be puniſhed in the Star-Chamber, if he failed, and now in B. K. 
Hilton verjus Byron. Paſch. 11 Will. 4, Be 


(2) 


uakers ſolemn Affirma- | 9 et ; : ; 5 RE 
na a at is HE, Plaintiff Hilton being a Quaker, moved for an Attachment againſt 


criminal Caſes. Byron, offering to make his Solemn Affirmation, according to the late Act, 
* P. 249 that he went in * Danger of his Life, Sed per Curiam, it was denied, unleſs he 
would take his Oath in Common Form, for this being a Criminal Proceeding, 

tis out of the Statute. 7 


(4-1 Hippeſley verſus Tuck. 
Y Lev. 18 . s 3 PF * : | - . : , 
WL. "ad me , Writ of Error was brought upon a Judgment in an Inferior Court, of 
aſſigned contrary to the which Court the Mayor of the Corporation was Judge, and the Error 


Record. 13 Car. 2. cap, aſſigned was, that he had not taken the Oaths purſuant to the Statute 25 Car. 2. 


1. 1 Wilſon 35. by which his Office of Mayor is made void, for not taking the Oath, and by 
| Conſequence the Judgment was coram non judice; it was inſiſted in Support of the 
Judgment, that this is not aſſignable for Error, becauſe tis contrary to the Record, 
by which he is admitted to be Judge. Sed per Curiam, the Statute makes the 
Office void, as to Juriſdiction; and therefore this is aſſignable for Error, though ' 
ny contrary to the Record. | 
2 Lev. * is 


1 But ſince it hath been adjudged otherwiſe in a parallel Caſe. J. Error of a 


Judgment in an Inferior Court, for that the Sheriff who heard the Cauſe, and 
was Judge of the Court, had not taken the Oaths : The Defendant pleaded, 
that the Oaths were not zendered to the Sheriff; and upon a Demurrer to this 
Plea, it was adjudged good, becauſe the Statute requires, that the Oath and De- 
claration ſhould be tendered to him to ſubſcribe, and the Tender is traverſable. 


Office. 


* Office. Ds pe: SP, 290 
| Saunders verſus Owen. 


1 N arguing this Caſe, which was upon a Writ of Error to reverſe a Judgment 2 Salk. S; ) © Mod. 
in Aſſile for the Office of Clerk of the Peace to the Juſtices of Kent, it was 386. Of a Cuſtos Rotu- 
held, that Anno 12 Rich. 2. The Clerk of the Peace was called, the Clerk of the lorum and a Clerk of the 
ullices, from which it may be inferred, that at that Time there was no Cuſtos Peace. 

Rotulorum, but all Proceedings at the Seſſions were kept by the Juſtices; that 

when by the Statute “ 34 Ed. 3. their Proceedings came to be recorded, it was * 34 Ed. 3. cap. 1. 
then neceſſary to have a proper Officer who ſhould be reſponſible for the Rolls 1 Ld. Raym. 163, 164. 
and this was the Cuſtos Rotulorum, who then had Power to appoint a Deputy, as . 
incident to his Office, and this is the Clerk of the Peace: But this being found to 

be a profitable Office, the King did uſually diſpoſe of it; therefore to prevent ſuch 

Diſpoſals, this Office was annexed to the Cuſtos Rotulorum by the Statute 37 H. 8. 

and fince that Statute the Cuſtos hath always put in the Clerk of the Peace, appoint- 

ing him to hold the ſame durante placito ſuo; ſo that he was removeable at Will, | 

till by the Statute * 1 Will. 3. he had a more fixed Eſtate, which is quam diu ſe * 1 Will. 3. cap. 21. 
bene geſſeril. | gp foo | 


Sir Robert Atkins verſus Mountague. i 1 


| = | ( 3:$%_. 
5 LE AVN O R, Queen Dowager of H. 3. endowed 8“. Catharine's Hoſpital" Chan. — * What 
near the Tower, reſerving to her ſelf, Et Reginis Angliæ nobis ſurcedentibus ple. 8 9 
nam poteſtalem of providing a Maſter thereof : The Queen Dowager in the Reign : 
of Car. 2. nominated a Maſter, and Queen Conſort taking that Nomination to be 
void, ſhe nominated another; it was inſiſted, that ſuch a deſultory Inheritance 
as this was, (viz.) Reginis Angliæ nobis ſuccedentibus, could not be good by Char- 
ter, without an Act of Parliament. But per Curiam, This is very true, if it had 
been a Grant of Advowſon in Efſe, or of Lands, becauſe he who had a Right # P. 231 
could not always know againſt whom to bring his Action; * but of a Patronage | | 
newly founded there can be no precedent Right, therefore it may be limited at 
Pleaſure, like a Rent de novo. | 5 | 
2. It was held, that this Office of a Maſter could not be granted in Reverſion, 


and that the Right of granting it was in the Queen Dowager and not in the Queen 
Conſort, unleſs there was no Queen Dowager. 1 


Anonymous. 


E R Curiam : The Office of Marſpal of the King's Bench cannot be grant- Office of Matthat of B. R. 
ed to one for a Term for Years abſolutely, becauſe in ſuch Caſe it might UN | Xa 3 
go to an Executor or Adminiſtrator. or a Ferm for Years: 
But it may be granted to one for ninety-nine Years, if he ſhall ſo long live, be- 


cauſe there can be no Inconvenience in ſuch a Grant, and the preſent Marſhal ſuc- 
ceeded Sutton by Virtue of ſuch a Leaſe. | 1 8 


ö SGodolphin ver/us Tudor, Mich. 3 Anne. 


| | WD in OO 
R Milliam Godolphin being Auditor of Wales for Life, made the Defendant 632000-23%; | 4 
his Deputy, quam diu ſe bene geſſerit, and by Articles of Agreement between 2 n en 
them, he the ſaid Defendant, in Conſideration of the ſaid Deputation, did cove- | 
nant to pay to Sir William Godolphin 200 l. per Annum, and to ſave him harmleſs, 
c. and entered into a Bond for Performance of thoſe Articles; and in an Action 
of Debt brought on that Bond, the Breach aſſigned was for Non-payment of * 5 & 6 Ed. 6. caps 16. 
200 J. per Annum for fo many Years; the Defendant pleaded the Statute * of 
E.. 6. chere was a Replication, and a Rejoinder and Demurrer : And per Carium, 
this is an Office within the Statute, but adjudged, that where the Salary is cer- 
tain, in ſuch Caſe, if the Principal maketh a Deputation, reſerving a /eſſer Sum 
out of that Salary, ſuch Deputation is good notwithſtanding the Statute, ſo if the 
Profits are uncertain ariſing from Fees; if the Principal makes a Deputy, reſerv- 
ing 8 Sum certain out of the Fees and Profits of the Office, tis good; for 2 
2 cs, 
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Orders. 
Caſes, if the Fees will not anſwer the Reſervation, the Deputy is not 20 pay! 
And though a Deputy. by his Conſtitution is intruſted with the whole Office of 
his Principal, yet he hath no Right to the Salary or Fees, for they {till belong to 
the Principal; ſo that whatever he reſerves to be paid out of them, is only 6 its. 
A : ſervation of what was his before, and giving away the Surplus to another; but 
P. 252 where tlie Reſervation or Agreement is to pay generally, bu! not out of the * Profits 
| the Sum reſerved muſt be paid at all Events, and in ſuch Caſe, tis void by 
the Statute. | . : F 


Hutchins Serjeant's Caſe. Paſch. 5 Will, 3. 
King's Serjeant made 


og 8, © IFUTCHINS being made King's Serjeant by Patent, during Pleaſure 
3 2 with a Salary of Jen, per Annum, was afterward made one of the Cote 
Serjeant is determined. ffoners of the Great Seal, which Commiſſion being afterwards diſſolved, the Que- 
| | {tion was, whether he ſhould ſtill take Place as King's Serjeant ; and by the Opinion 
of all the Judges, his Patent of King's Serjeant is determined, becauſe his Com- 
miſſion put him into an Office of Judicature, which is inconſiſtent with the Ser- 
vice and Duty of his Office to be performed as King's Serjeant, and tis the ſame 
93 + as if he had been made Lord Keeper or a Judge. 
„ 
1 Vent. 270. Where an If an 4rchdeacon forfeits his Right to grant the Office of Regiſter, per 5 Ed. 6. 
wr aggro nt x againſt the Sale of Offices, the King ſhall take the Advantage of that Forfeiture 
of a Regiſter - the King without Office found, for it was neither in the Archdeacon nor in the King as an 
„mall have it. + Eſtate, but only a Power to nominate to the Office; *tis like a Choſe in Aclion 
e e and the preſent Vacancy is a Chattel ſeparate from the Inheritance. 
2 Lev. 151. Offices in Fenant for Life of the Bailiwick of the Savoy from the Crown, made a Leaſe 
Seats & 6 Ed.. thereof for a Year to anUnder-Deputy, and adjudged good ; for by the Statute 5 & 
, ; 6 Ed. 6. cap. 16. all Offices of Fee are excepted, and ſo are all Sub- grants and Sub- 
demiſes thereof. , | 
(8) s a OY | 
1 Roll. Rep. 274. Con- In #Jſe Impriſanment, the Defendant juſtified as Deputy to a Conſtable ; it was 
as may make a Deputy. abjetied againſt this Plea, that a Conſtable could not make a Deputy, for he is 
ſworn to his Office, and cannot give his Oath to his Deputy: Seu per Curiam, a 
Conſtable is but a miniſterial Officer, therefore he may make a Deputy, for he may be 
ſick, and ſo not able to execute his Office in Perſon, but Returns muſt be made 
in the Name of the immediate Officer, and ſo they muſt in all miniſterial Offices, 
but not in judicial. | ; | 


8 * — 


8 Orders. 


if 
5 


See Burrow's Seſſions Caſes, 


Harriſon verſus Lewis. 


1 | 15 5 
4 OR * with NT O V E D to quaſh an Order made at the Quarter-Seſſions in Coventry ; 
a Certificate into a Pariſh M the Caſe was, Lewis, with his Wife and Children were ſettled in the 
| Raſt 60k oy Dark 2 15 Pariſh of A. and from thence they removed to the Pariſh ef B. where tbe Huſ- 
hath gained a Settlement Land gained a Settlement; but the Pariſh of A. having given a Certificate to 
elſewhere, the Pariſh of B. that they (the ſaid Pariſh of HJ.) would receive them again 
5 when ever Lewis ſhould become chargeable to B. and he now being chargeable, 
they obtained an Order from two Juſtices to ſend him and his Wife and Chil- 
dren to A. again, which Order was confirmed upon an Appear to the Seſſions, . 
and he was ſent thither accordingly, but the Order was quaſhed ; for though it 
was according to the Agreement made between the two Pariſhes, yet aprivale Agree- 
ment in this Caſe ſhall not alter the Lay, | . 
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The King verſur Pariſh of St. Nicholas in Abingdon. 


| NE Dickenſon was an Inhabitant of the Pariſh of St. Helens, in Abingdon, Taxing alone, without 
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FF\ HIS Caſe is reported in 2 Salk. but it was as followeth, (viz.) An Or- 2 Salle. NA, 3 C. 

der was made by 2h Juſtices to remove a poor Woman from the Pariſh 5 Mod. 149. Objeged 

of Wooton Rivers to the Pariſh of St. Peter in Marlborough, that being the laſt againſt an Order, that it 

Place of her legal Settlement which Order being removed into B. R. by Certi- did not ſer forth, that the 
| =_— ig , e OE | Perſon removed did not 

orari, theſe Objections were made againſt it. | 


rent 101. per Avn, and 
5 55 Hack 8 | that it doth not ſay it 
(1) *Tis not ſaid that the Woman was Poor, but only that ſhe was lame and was made upon the Com- 
likely to become Poor, ot | Kan ee plaint of the Pariſn- Offi- 
(. 22) Tis not ſaid, ſhe did not give Security, upon giving which ſhe is not to on JE for the lu 
be removed by the Statute * 13 & 14 Car 2. | * Cap. 12. 
(3) Tis not ſaid, that ſhe did not rent a Tenement of lol. per Annum. | 
(4) The Order was made upon Complaint to the Juſtices, but doth not ſay, 
upon Complaint of the Churchwardens or Overſeers of the Poor. 


But the two laſt Objections were chiefly inſiſted on to quaſh this Order. 

Now, as to the Renting a Tenement of 10 J. per Annum: Per Holt Ch. Juſt. 
before the Statute 13 Car. 2. the Juſtices of Peace removed poor People by Con- 
ſequence of Law, upon the Statute 43 Eliz. becauſe *tis provided by that Statute, 
that every Pariſh ſhould maintain its own Poor, therefore they conſidered who 

were properly the Poor of a Pariſh, and thoſe were ſuch as were ſettled a con- 
venient Time in a Pariſh, and that a Month was a convenient Time to make a 
Settlement: But there being“ ſeveral Doubts made about this Matter, therefore 
to ſettle the ſame, the Statute before mentioned was made; upon which Statute 
this Queſtion now ariſes (viz.) ſince the Power to remove a poor Perſon being not 
wholly founded on the Statute 13 & 14 Car. 2. but on the Law as it was before 
the making that Statute, whether ſuch an Order as would ſerve for a Removal 
before that Statute, would ſerve ſince, or whether the Statute obliges the Juſtices 
to alter the Form of their Orders; and this depends upon the Operation of the 
Statute, whether it was by Way of Juriſdiction or Reſtriction, and upon Searching 
of Precedents by the Secondary” he found, that the Orders before this Statute - 
were all without this Clauſe, and ſo were the Orders fince, "whereupon as to this 
Point this Order was held good, and if the Fact is, that the Perſon removed doth 

| _ . Tenement of 101, per Annum, it ought to be remedied by Way. of Appeal to 
the Seſſions. FVV Z | rp earns 
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But as to the laſt Exception, that this Order was made upon Complaint only, 
and not upon Complaint of the Churchwardens, &c. this was held fatal; dere 
upon the Return of the Certiorari was read, and there it appeared, that the Order 
was made upon the Complaint of the Churchwardens and Overſeers of the Poor 
upon which it was urged, that this Omiſſion and Defect in the Ofder irſelt] 
mould be ſupplied and made good by the Return of the Certiorari. But per Cu- 
riam, No Man can diſturb another coming into a Pariſh; but he or they who 
have Authority ſo to do; a Complaint ex 72 to a Juſtice of Peace, is not ſuf. 
ficient, for it may be, that the Pariſh is willing, and do deſire to have the Party 
amongſt them; and if that be the Caſe the Juſtices cannot remove him; and 
though upon the Return of the Cerciorar; tis fer forth, that this Order was made 
upon the Complaint of the Churchwardens and Over ſeers of the Poor, yet that will 
not ſupply the Omiſſion in the Order itſelf, becauſe the Juſtices had exerciſed 
their Authority before the Return was made, and they had no Power to make 
{ſuch a Return; they ſhould only have returned the Order in bæc verba, for which 


Scrivenham Patiſh verſus St. Nicholas, 


A Order to remove a poor Perſon was quaſhed, becauſe it was not aid, 


6 (5 
Order 3 that 
chat he was Poor, or likely to become chargeable to. the Pariſb, c. 


it did not ſet forth, that 
the Perſon was Poor, &c. 


* P: 256 „ * The King verſus Inhabitants of Oking. 


— ISI NN E James Tully his Wife and Children, were removed, by an Order of tud 
Mot. ge ebend, (O Juſtices dam Obing te Herſnwel, who appealed to the next Seſſions, and 
ſettled, the Wife and Chil- there an Order was made to ſuperſede the Order of the two Juſtices, and for 
on mult hkewiſe be that it did not appear to them, that the ſaid James Tally. (laying nothing of his 
ettled there, Wife and Children) had a Settlement at Hor ſewell, therefore they order him, and 
his Wife and Children, to be removed to Oking : Theſe Orders being removed 
by Certiorari, it was objected, that the Order appeared to be made by the Juſti- 
ces, &c. at the Seſſions holden for the County of Surrey at King ſton upon Thames, 
and it doth not appear by the Order, that Kingſton was in the County of Surrey; 
but the Word Surrey being in the Margin, this Objection was over-ruled : The 
next Objection was, that it doth not appear by the Seſſions Order, but that the 
Wife and Children might be ſettled at Horſwell, for it only ſets forth that James 
Tully had no Settlement there, which may be true, for he may be a Vagabond, 
and yet his Wife and Children may be ſettled there, the one by having a Freehold, 
and the other by being Apprentices z but per Curiam, this Exception was diſallow- 
ed; for wherever the Huſband is ſettled, there the Wife muſt likewiſe be ſct- 
| | tled. In the next Place it was objected, that the Seſſions having only Power to 
# Seſtioris have Power to * repeal or affirm, but not to ſuperſedes the Order of two Juſtices. Per Curiam, 
—_ wo _ not Superſede is not a proper Word, there is a Difference between a Super ſedeas and a 
K = 7. "Repeal; a Commiſſion of Oyer and Terminer may be ſuperſeded, and revived by. 
a Procedendo without granting a new Commiſſion, but that cannot be done 1: 
Caſe of a Repeal; yet this Word is commonly uſed amongſt Juſtices of Peace 
upon ſuch Occaſions ; therefore they would not quaſh it, but referred it to a 
Judge of Aſſize. | 


The King verſus St. Ollave's Pariſhioners. 


Order of — ought T T PON a Certiorari two Orders were returned; the firſt was an Order made by 
to be directed to the Of- two Juſtices, for the Settlement of a poor Man, 7. bomas Gill, in ſuch a Place, 
ficers of both Pariſhes. and the other was an Affirmation of the firſt Order upon an Appeal to the Sel- 
| ſions : The firſt Order recited, that whereaz Complaint hath been made unto us, 

that Thomas Gill of the Pariſh of St. Ollave, had lately intruded himſelf into the 
Pariſh of S. George, Sc. We adjudge him to be laſt legally ſettled in the Pariſh 
— of St. Ollave ; theſe are therefore to require you, and every of you, to convey 
1 the ſaid Thomas Gill to the Pariſh of S. Ollave; and the Order was directed to 
WE the Cburcbwardens and Overſeers of the Poor of the. Pariſh of St. Ollave, for which 
Reaſon it was quaſhed ; for the Order ought to be directed to the. Pariſb Officers, 
x 


trom 


th Pop Se EE e f JE a 16s — \ 
. 
from whence the Perſon is is be removed, and to the Officers of the Pariſh, whe 
are to receive him only. | 


Luckington verſus St. Auſtin's Pariſh. 


y e Ty . 4 "> . 288 F . 3 0 8 a 

FREE Caſe was, Simon Howell was ſettled at Luckington in Wilts, but after- Where * b dead 
1 wards he and his Wife came into the Pariſh of Sr. Auſtin in Briſtol, where _ Child muſt be ſettled 

he lived ſome Time, and had a Child born there, which Child was now under: n. 

the Age of ſeven Tears; the Father went to Sea, and there died, the Mother re- 

turned to Luckington, and there ſhe died; two Juſtices made an Order to ſend 

the Child to Luckington, that being the Place where the Father was ſettled; which 

Order was confirmed upon an Appeal; but Mr. Nortbey moved to quaſh this 

Order of Seſſions, becauſe the Child muſt be ſent to the Place where it was born; 

unleſs it can be ſent to his Parents, where they are ſettled, which could not be 

one in this Caſe; becauſe they were both dead. 


Tudy verſi Padſtow: Paſch. 9 Will. z. 


N Order made by two Juſtices for ſettling a poor Man at ſuch 4 Place, 8 
| quaſhed at the Seſſions ; but becauſe it did not appear, that it came Aar 125 
before them by Way of Appeal, the Order of Seſſions was quaſhed, for they have 
not Original Juriſdiction, but it muſt be brought before them by Appeal. Dn 


Bayly's Caſe. Hill. 10 Will. . 


\ Maid-Servant before the 251th of March 1707, was an Inhabitant legally ſet- wy... 1 
tled at Overton in Hampſhire, and then 8 with one Jobn 3 3 = wing thog * 
an Inhabitant of Szeventon, for ſo. much Wages, to ſerve him from the ſaid 25th not upon one Contract; 
Day of March till Michaelmas following, which ſhe did accordingly, and then Vet tis a Settlement. 
made a new Coiitract with the ſamie Maſter, to ſerve him for a longer Time, and | 
accordingly did ſerve him upon that Contract till April following, in all above a 
Year, And per Curiam, though this was not an entire Contract for a Year, yet 

it gained her a * Settlement at S/eventon, according to the Statute 9 Will. 3. cap, * P. 258 


The Queen verſis Branworth. Mich. 3 Anne, 


| 3 | EO i 1 0 
DRANWORT H was indicted at Portſmouth, for wandering up and down 6 Mod. * s pw 
there to ſell Wares as a Petit Chapman; and it was urged, that any Petit * 2 is not indictable 
Chapman is a Vagrant within the Statute 13 Eliz. if not exempted and qualified 8 © Vagrant. 
within the Statute * 9 & 10 Will. 3. and that the Statute beforementioned did * Cap. 27. 
Not extend to Boroughs, or Corporate Towns, ſo that as to theſe Places a Petit 
: Chapman remained. as he was before (i. e) a Vagrant, Sed per Holt Ch. Juſt, A 
Man was not indictable for being a Vagrant; but if he was ſuſpected to be, or 
really was, a looſe and diſorderly Perſon, he might be taken up and bound to his 
2 Behaviour, and by the Statute of Labourers, he might be put to Work, or 

e compelled into Service. 5 . 


Spencer's Caſe. Hill. 8 Will. z. 


TT ; 3 12 

A N Order was made by two Juſtices, to remove Spencer from Hinctley in Appeal * be * the 
{'\ Leiceſterſhire to Rochby in Warwickſbire, who appealed; and at the adjourn- next Seſſions. 
ed Seſſions, the two Pariſhes agreed to put off the Determination of the Cauſe - 
till the next Seſons, which Seſſions vacated the Order of the two Juſtices ;. and 
now it was moved, to ſet aſide that Order, becauſe the Appeal ought to be at 
the next Seſſions, per Statute 13. Car. 2. and3& 4 Will. 3. there to be finally 
determined ; and for this Reaſon it was quaſhed. 2 8 | 


Elizabeth Afhley's Caſe: Paſch. 9 Will. 3. 


WO Orders were removed by Certiorari, the Return whereof was quaſhed, * ee 9. S. C. Order 
1 becauſe the Return in the Schedule annexed to the Writ, was not made made b) 5% Juſtices, 


though not of the Divi- 
by 1299 Juſtices, but by the Clerk of the Peace, who was not the Perſon to youn ſion — _ 
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Orders 
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ſtrictive or qualificatory, as the Word Quorum is. 


a of 259 


( 14 ) 
6 Mod, 87. 8. 8 2 Salk. 
528. 8. C. Children which 


are legitimate are ſettled 


with their Parents, and 
not where born. 


the Certiorari was directed, and theteupon a new Certiorari was granted, which 
being returned and filed, it was objected, that the Order made by two Juſtices 
to remove the poor Man, Sc. was naught, becauſe it was not ſaid, that it was 
made by two Juſtices of the Diviſion, c. according to the Statute 13 & 14 Car. 
2. But per Curiam, the Statute as to this Matter is only directory, *tis not re- 


— — 


Man ſettled at Cumner, and having ſeveral Children born in that Pariſh, 
afterwards removed to Milton with his Children, and rented a Farm of 
10 J. per Annum there, by which he gained a Settlement in the Pariſh of Milton, 
and becoming very Poor, his Children born in Cumner were, by an Order of two 
Juftices, ſent thither, (viz.) thoſe who were under ſeven Nears old, the Jutices 
apprehending that the Place of their Birtb was the Place of their lawful Settle- 
ment, and this Order being removed into B. R. by Certiorari, it was inſiſted to 
maintain the Order. that the Children had gained a Settlement in Cumner b 
Birth, which was not altered or defeated by any ſubſequent Act of their Father, 
in gaining a Settlement at Milton, for his Children were with him there only as 
Nurſe Children, and his Settlement ſhall not be the Settlement of his Children: 
But per Holt Ch. Juſt. the Place where a Baſtard is born is the Place of his 
Settlement, unleſs there is ſome Trick to charge the Pariſn; but the Place where 
legitimate Children are born is not the Place of their Settlement, for let that be 
where it will, the Children are ſettled where their Parents are ſettled, as for In- 
ſtance, if the Father is ſettled in the Pariſh of H. but goes to work in the Pariſh 
of B. and before he gains any Settlement there, has a Son born in the Pariſh of 
B. and then dies, this Child ſhall be ſent to the Pariſh of H. for *tis not the Birth, 
but the Settlement of the Father that makes the Setrlement of his Child ; and if 
the Father hath gained a new Settlement for - himſelf (as he had done in the prin- 
cipal Caſe) he hath likewiſe gained a new Settlement for his Children, who do not 
go with him to his new Settlement as Nurſe Children, but as Part of his Family: 
And to what Purpoſe is the Father, upon coming into a new Pariſh, to give 
Notice of the Number of his Family, but only upon a Suppoſition that they may 
gain a Settlement there: But if a Man is ſettled in the Pariſh of H. and has Chil- 
dren born there, and dies, and afterwards the Mother of theſe Children marries 
a Huſband, who is ſettled in another Pariſh, the Children ſhall go along with her, 
not as Part of her Family, but as Nurſe Children, to be maintained at the Charge 
of the Pariſh where they were born, and where their Father, whilſt living, was 
ſettled, and to that Pariſh they may be ſent after ſeven Years old, as to the Place 
of their lawful Settlement ; for this accidental Setrlement of their Mother, which 
was only by the Marriage with a ſecond Huſband, and as ſhe is now become one 
Perſon with him, ſhall not gain a Settlement for her Children. f 


* . 2 * Mynton Pariſh verſus Stony Stratford. Mich. 13 Will. 3. B. R. 
2 Salk. 5 27. 8. C. an | 53 | 
Order which is diſcharged Poor Man was ſent by an Order of two Juſtices to Mynton, and upon an 
on an Appeal, binds only Appeal to the Seſſions, that Order was diſcharged, then by another Order 


the contending Pariſhes, 
but if *tis affirmed on an 


Appeal, tis concluſive. 


* Poſtea 21. S. P. 


of two Juſtices, he was ſent to Stony Stratford, and upon an Appeal to the Sel- 
ſions, that Order was confirmed: Afterwards he was by another Order of two 
Juſtices, ſent to Mynton again; and per. Curiam, this laſt Order is illegal, for per 
Holt Ch. Juſt. Where an Order is diſcharged upon an Appeal, it binds only between 
the contending Pariſhes, but where an Order is “ confirmed on an Appeal, tis con- 
cluſive to all Parties, for *tis an Adjudication, that the Place to which he was 
ſent is the laſt Place of his legal Settlement, which can never be avoided but by 
the Pariſh againſt whom it was made; and that a Pariſh in Reputation is charge- 
able, if it hath Officers, as Churchwardens, Sc. x ö es. 


Anonymous 


Orders. 


Anonymous. Mich. 10 Will. 3. B. R. 


| e | ve | p | 16 
A N Order made to remove a poor Man and his Family from H. to C. was Order to 4. a poor 
quaſhed, becauſe all might not be removable ; for if a Widow have Chil- Man and his Family, 
dren in a Pariſh where ſhe is fettled and marrieth a Huſband ſettled in another quaſhed. 
Pariſh, if thoſe Children are above ſeven Years old, they are not to be removed. 


Tracy verſus Talbot: Trin. 3 Annæ. B. R. 


| 
Man took Part of an Houſe in the Pariſh of D. and was rated as an Inha- 6 Mod. 1 5 45 | | 
bitant of that Pariſh, c. and a Diſtreſs was had for that Rate; and in 2 Salk. 532. Of Houſes 1 
Replevin it was held per Holt Ch. Juſt. That if two Houſes are inhabited by rateable to the Poor- Tax. 
two Families, and there is but one Common Door where both enter, yet, in reſpect | 
of their Original, which is ſeveral, they continue ſeveral Houſes, and are ſeverally 
ratable to the Poor, and if one Family goes away, the Part where he dwelt ſhall | 
be taken as an empty Houſe, but if one Houſe is divided by Partitions, and inha- wt! 
bited by ſeveral Families, as for Inſtance, if the Owner dwells in one Part, and | | il j 
a Stranger in another Part, theſe are likewiſe ſeveral Tenements, and the Inhabi- | 
tants thereof ſeverally ratable to the Poor whilſt they dwell in thoſe ſeveral Te- | 
nements; but if the Stranger removes out of his Part, and his Family goes 10 
away, then the Whole becomes an entire Tenement, and the Poſſeſſion thereof * P. 26 100 
is deyolved on the Owner, and he 1s ratable for the Whole as one Tenement, &c. | 


The King verſus Rieelip. we . ml 
HIS Caſe is reported in 2 Salk. but not as *tis here reported; (viz.) A 2 Pu. Bo 5 5 Mod; 
1 poor Man was removed from Harrow to Ricelip by an Order. of two 46. S. C. Order con- 1 
Juſtices, which Order was * confirmed upon an Appeal to the next Seſſions, fo that fir _ + tg los Appeal 16 - | 100 
now he became ſettled at Ricelip; afterwards the Pariſhioners of Ricelip diſcover- 5 ag 7 
ing that Hindon was the Place of his Settlement, got an Order from two Juſtices TL 
to remove him thither; and upon a Certiorari to remove that Order into B. R. the 
Queſtion was, whether after an Adjudication upon an Appeal, Ricelip is eſto 
to ſay, that is not the laſt Place of his legal Settlement, and adjudged they are, 
for if Ricelip had not been the laſt Place of his Settlement, they could not have 
ſent. him there, but he would have been ſent back to Harrow, which was firſt 
poſſeſſed of him, ſo that this is in Effect but the ſame Queſtion again, which 
| hath been already determined; and there muſt be an End put to it: If a 11 
Man be adjudged by two Juſtices to be the Father of a Baſtard Child, he is I Wl | 
concluded to ſay the contrary ſo long as that Order ſtands in Force, and *tis an 1 
Eſtoppel to all Men to ſay the contrary, but any Man may ſay he is the Wl: 
Father. 1 5 | 


The Queen verſus Corbett. 


HE Juſtices made an Order, that T. S. ſhould. pay E. G. ſo much Mo- 6 Mod. 1 85 0 juſtices 
ney for Labour and Work done, but did not ſet forth, that E. G. was Ser- have Power to make an Or- 
vant to the ſaid 7. S. and for that Reaſon it was quaſhed, for the Juſtices have or he ns but not for 
only an Authority to Order Payment of Wages to Servants in * Huſbandry ; but . 
by this Order it might be for Labour and Work done as a Carpenter or Maſon 
in Building. | Weis 05 8 5 
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The Queen verſus London. 


| 5 „ 

N Order recited, that two Men (naming them) were retained by Mr. London, Order to pay fo much for 
| the King's ' Gardener, to work in the Gardens in Hampton Court, at fo aan, yr a mu by 
much per Diem, and that they worked ſo many Days there, for which ſo much 
was due, and which Mr. London was ordered to pay; this Order being removed 1 
from Hicks's-Hall into B. R. it was quaſhed, becauſe * the Juſtices have no Power * P. 262 
by U 4 * + 5 Eliz. to order N of Wages to any Labourers other + Cap. 4. 

or, III. - 8 5 tar 
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| (1) 
Raym. 17. Hard. 101. 
See Briton verſus Cole. 


(2) 


LE 2 | 
1 Mod. 224. Sid. 43. 


(4) 


5 
Co. Lit. 128. 


. 


of that Statute the Juſtices may compel Men to work in Hufbandry, and there 


for that the Party being extra legem, is thereby become incapable to take the 


9 Y 
Arn 


than thoſe who are employed in Huſbandry ; and the Reaſon is, becauſe by Virtue 


fore *tis reaſonable that they ſhould enforce the Payment of their Wages, eſpe. 
cially fince by the fame Statute they have Power to ſettle the Wages: Et per Cu- 
riam, where an Order is made for Payment of Wages generally, it ſhall be intend- 
ed Wages in Huſbandry ; but where it appears to be otherwiſe, as it did in this 
Order it ſelf, it ſhall be quaſhed. | Babe 


KI 


Outlary. Sce Fleas 16. 


Y an Outlary all perſonal Chattels of the Perſon outlawed are veſted in the 
[ ) King by Forfeiture, hut real Chattels or Freehold Eſtates are not veſted in 
the King till after Inquiſition found. | 


Therefore, if the Perſon outlawed do either alien or make a Leaſe before Ingui- 
ſition, the King hath loſt the Pernancy of the Profits, | | 


Oatlary is a good Plea to an Aud'ta querela, even upon that Jugdment upon 
which the Party was outlawed, becauſe the Audita querela, is not to defeat the 
N „ TS: | | 


But if a Writ of Error or Atlaint is brought upon the Judgment on which the 
Party is outlawed, in ſuch Caſe Outlary is no Plea, for by theſe the Judgment 
it ſelf is to be reverſed and defeated, and then the Outlary, which is but a Su- 
perſtructure, falls; for the Rule is, Non admittitur exceptio ejus cujus petitur 
diſſolutio. FTA 


An outlawed Perſon was ſued in the Exchequer by Bill to diſcover his real and 
perſonal Eſtate for the Benefit cf the King; and upon a Demurrer to the Bill, be- 
cauſe the Defendant is not bound to accuſe himſelf, this Demurrer was oyer-ruled 
Frag 7 the King has a Title by the Outlary, which is 2% a Judgment 
for him. | 


* A Perſon. outlawed ſhall never be admited to aſſign Errors, till he yields 
himſelf in Execution, for he muſt give Obedience to the Law before he ſhall have 
the Benefit of it; and he ſhall not have Writ of Error, becauſe in ſuch Caſe he 
will have a Sight of the Record, and if there are Errors in it, then he will appear, 
otherwiſe not: Now the Outlary is an Attainder, and therefore he ought to appear 
in Perſon, and ſubmit himſelf to his Trial; for being attainted, it muſt be ex 
gratia, if he is admitted to aſſign Errors beſore. Fn 


Nota, At Common Law, there was no Proceſs of Outlary, but in Caſes of Fe- 
lony ; and therefore, as by committing Felony a Man forfeited all his Lands, Goods, 
and Chaltels, ſo by an Outlary for Felony, at this Time, he forfeits the ſame. 


But Proceſs of Outlawry in perſonal Actions is only by the Statute, in which 
Caſe the Goods and Chattels of the Perſon are only liable, for thoſe were only 
chargeable in perſonal Actions, and ſo they are by an Outlary in thoſe Actions, 
(viz.) they are forfeited to the King, and he ſhall likewiſe have the Pernancy 
of the Profits of the Chattels real; but this ſeems by a Conſequence only, 


Profits himſelf. 


A merchant having 500 J. Stock in the Zaſt India Company, was outlawed be- 
fore Judgment at the Suit of W. R. the King upon Inquiſition and Seiſure, 
zrants this Stock to the ſaid /. R. and that he might ſue for it in his own Name, 
V. R. gets the Stock transferred to him, and then the Merchant reverſed the 
Outlary, and the King granted him Reſtitution, de omnibus quibus nobis non eſt re- 
ſbonſum. Et per Curiam, this ſhall not reſtore the 500 J. Stock, becauſe the 
. 1 785 | Grant 


2 es 3 4 La nas 3 : — 3 5 

| Oyer. *f Pardon. | 
Grant was executed and veſted in V. R. and as to that Matter tlie King wits ji 
anſwered. nom non 


3 


| ar #® XT 2 . . 
Caſe, Sl. upon a Quantum meruit for Meat, Drink, Sc. The Defendant 2 Vent. 40 F 
rleaded an Outlary in Bar to the Action, ſetting forth, that as Exigenda poſita fuit, 
H utlagat”, Sc. & ta r ee Juris forma waviata fuit & exiſtit; 
and upon Demurrer to this Plea it was inſiſted, that this Outlary could 
not be pleaded in Bar to the Action, it being an Aſſumpſit upon the Quan- 
um meruit, becauſe till the Things are valued, the Debt is uncertain, and by Con- 


ſequence cannot be forfeited : It was' doubted before Slade's Caſe, whether a Debt 

upon a Simple Contract could be forfeited by art Outlary; but in that Caſe it was 
adjudged 2 gdod Plea, , becauſe the Conſideration * created a Debt, though it was P. 264 
not reduced to a certain Sum. Outlary hath Been held a good Plea to an Action 4 : 
of Trover, and even in Bar to that Action, though all hes in“ Damages; but in * 3 Leon. 205. 
the Principal Caſe the Court doubted; whether debita juris forma waviata exiſtit, | 
was too general or not. | L CONN. NS 
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In a Special Verdict in Ejectment, the Caſe was, V. R. was outlawed in a 1 Lev. 3 0 2 
perſonal Action, and afterwards levied a Fine, and the King ſeiſed the Lands in 
the Hands of the Cogniſee; and per Curiam, the Seiſure had been good, if it 
was before the Fine levied, but not after, for then the Cogniſee ſhall hold againſt ., 
WARS... | b 
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1 Over. 2 See Deeds. 1 
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Pardon. 
he King verſus Weedon, & al'. Mich. 12 Will. 3. : 


| I 
Conviction of Barretry renders a Man infamous, and incapable of being a Dikerence between a 
Witneſs, but a General Pardon will reſtore him. Et per Holt Ch. Juſt. General and a Special 
The Difference between the Effects of the King's Special Pardon and Pardon. 
aGeneral Pardon, is this, (viz.) wherever the Diſabilit is Part of the Judgment by Act 
of Parliament, as in Conviction of Perjury upon the Statute, there the King's Par- 
eon cannot remove that Diſability, but a General Pardon may; but where the Piſa- 8 
bility is, only conſequential, as upon an Attainder, and no Part of the Judgment, 11 
there the King's Pardon will take it away. | 5 oy 


Dr. Groanvelt's Caſe, Hill. 8 Will 3. 1 Ld. Raym. 213. 8. C. P. 265 _ -.. 
e Comyns S. C. | | | 
HE Cenfers of the College of Phyſicians, London, have Power by their Char- , alk. 15 * 263, 
ter, to ne and impriſon for male Practice in Plyſict, and this Charter being 396. S. C. All Fines in 
confirmed by Act of Parliament, they accordingly did fine and impriſon Dr. Offences belong to the 
Groanvelt, for adminiſtering unwholeſome Pills and Medicines; and in this Caſe King. 
t was held per Holt Ch. Juſt. and the Court, that the King is Creditor pænæ, and 
that all Fines for Offences belong to him ; and accordingly ſeveral Lords of 
Manors have the Fines for all Offences within their Seigniories, Bur 'tis from the 
Grants of the King, and that he may Pardon the Offence and remit the Crime, 
for this is a Prerogative which he cannot part withal; for as he hath the public 
evenge in his Hands, ſo tis neceſſary, and for his Honour, to have a Power 
of mitigating or remitting the exerciſe of it 5 


17 


* w - 
* 
= 


* 4 Þ E « ” a 4 ; 1 , 1 0 ; 7 * #4 
__ L _ - 0 , * = 


Anony- 


— — 
= 


| 
1 5 ; 
| » 1 
3 Parliament. 
| My — 1 „ — aa 3 25 
| ti) Anonymous. | 
| + Cap. 3. Banc IHE King may pardon Filip; but then by the Statute ® 10 El. 3. he w 
f The King may Pardon H Kim may pardon Felony ; t then oy 6. OLA . 8 4. Jo he who 


ne — 
—— 


— — 


pleads it muſt find Secu - Süreties for his Good Behaviour by Recogniſance to be returned into the Chancery; 
rity tor good Behaviour. if be doth not, then the, Pardon is void; but this Statute is now” repealed by the 
* Stature 3 & 6 Hull. 3. by which tis provided, that | where 4 Pardon is pleaded by 
any Perſon for Felony, the Judge before whom. "tis pleaded may at bis Diſcretion re- 

mand or commit ſuch Perſon to Priſon, there to remain til he or ſhe ſhall enter into 

a Recogniſance, with two ſufficient Sureties, for his or her being of the Good 

Behaviour for any Time under ſeven Tears; and that an Infant or Feme Covert 

pleading a Pardon, ſhall find two ſuch Securities, who ſhall enter into a Recog. 

.. . - Miſance,| as aforeſald. | \ 38 F ; 


Fa - wo 
— —— 
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„„ 8 a 3, + Soom W C93 TIE. 2 „ eb | 12 mils he , 
Sid. 168, (41 ff a Mari commit Felony and Inquiſition is taken, and then comes a General 
9 Pardon, yet the Forfeiture remains unleſs there are Words of Ręſtitutiun,. 


»Wubere a Dan is guilty of ding, and afterwards there is à General Parden for 
* all Offences which the King can Pardon, yet the Parſon ſo guilty Way be deprived, 
becauſe Simony is malum in ſe. 1 3 „ „ 


Bid. 170, 1 * So if a Man marries his Siſter, he cannot be pardoned à parte ame, yet he 
® © 290 may be diverced and puniſhed, if he cobabits with her afterwards, for the ſubſe. 
| quent Cohabitation is a new Crime. V 
1 1 i Where a Man is indicted for. 7 reaſon a Pardon is good, though it doth not 


mention the Indictment; bur *tis not ſo where the Defendant is indicted for 
Murder, for by the Statute 27 Ed. 3. cap. 2. the Pardon muſt recite the Indict- 
ment. 5 ee enden eee | 


(8) 


x Vent. 134. 1 Lev. 26. Where a Statute Pardon contains Exceptions in the Body of the Act, he who 


pleads ſuch Statute, to intitle himſelf to the Benefit thereof, muſt aver himſelf not 
to be a Perſon excepted ; but where the Exceptions follow in a diſtant Clauſe by 
Way of Proviſo, he needs not. N e Sf 
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Parliament. 


1 Mod. 1 Difference Prorogation of the Parliament is always by the King, and in this Caſe the 
between a Prorogation and N Seffions muſt begin de novo; but an Adjournment is by each Houſe, and 


P Þ- , : { N . D . KL 8 f 
an Adjournament. the Seſſions continue notwithſtanding ſuch Adjournment, 


Sid. 2h Ia an An Order was made to apprehend V. R. and to take him into Cuſtody, for ar- 


i © Order of the Houſe is de- reſting a Perſon who claimed a Privilege under a Peer, and this Arreſt was fix 
Wl dbeermined on aProrogation. Days after g Prorogation ; but upon an Habeas Corpus the Perſon was diſcharged, 
.jF | 175 becauſe the Order determined upon the Prorogation as effectually as it would have 
_—_ — done upon a Diſſolution, and ſo tis of all Things executory and imperfect, except 
1 | Writs of Error or Scire Facias; but if the Perſon had been taken by the Serjeant 


at Arms before the Prorogalion, and that he muſt be, becauſe it might happen 
225 Parliament may be diſſolved, and ſo the Party may continue in Pri- 
ſon for ever. 772 05 | . Ss | 


Where 2 Ali may de If an Offence be committed criminally in Parliament, the Perſon may be ps 
puniſhed after Parliament niſned in B. R. after the Parliament is ended; for intereſt reipublice ne malefuas 
is ended. mantant impunits. el ee E. 5 

Hutt, 61. : Rall. Rep. * If a Parliament is aſſembled, and 0 made, and Writs of Errot 
—— brought in the Houſe of Peers, .and ſeveral Bills agreed on and none ſigned, 25 
267 1 | 


* 


Partition. Pawn. 


is but a Compention, and no Parliament, or Seſſion of Parliament ; bo every Seſſion 


in which the King Signs a Bill, is a Parliament, and ſo every Parliament is a Seſ- 
ſion, but not e converſo. 


In the Houſe of Peers their Privilege begins from the Teſte f the Writ of Sum- 2 Lev. . * 
nous, and upon every Seſſion and Prorogation their Privilege is for twenty Days 
before, and. twenty Days after a Seſſion, this being Time enough for going to, and 
coming from any Part of England. 

A Writ of Error returnable ad proximum Parliamentum, \ 18 il, unleſs the Proto- 1 Vent. "yy 
gation is to A certain Day. 


Partition. See Jointenants 15. 


Pawn 


HER E Goods are pawned generally, without any Day of Redemption, Noy 137. , Bud, 9. 


and the Pawner dies, the Pawn is abſolute and irredeemable ; bur if the 
Pawnee dies, tis not ſo. 


| | (2) 
Where Goods are pawned, redeemable at a Day certain, the Paynee | in Caſe of Roll. os 215. 
Failure of Payment at the Day, may ſell them. 


* Anonymous. Paſch. 5 Will. 3. | . 26s . 


(3) 
E R Holt Ch. Juſt. Where a Patonee refuſes upon Tender of the My to Whew s Paun-locker 
redeliver the Goods, he may be indicted, becauſe being ſecretly pawned, it ln : 


may be impoſſible to prove a Delivery for Want of Witneſſes, in Caſe he ſhould 
bring an Action of T rover for them. 


Coggs verſus Bernard. Trin. 2 Anne. 2 Ld. Raym. go. s. C. 
Comyns 133. S. C. 


H ER E is a Caſe reported by this Name in 1 Salk. which _ for it doth 1 Salk. + 8 | 
not relate to what follows: Per Holt Ch. Juſt. Vadium, a Pledge or Pawn, f 2 Ld. Raym. 916. 
in which Caſe the Pawnee hath a Property in it, for the Thing is a Security to | 

him, that he ſnall be repaid the Money lent on it. 


Now, ſif the Thing pawned may be the Worſe for uſing, as Clothes, &c. the (s} 
Pawnee cannot uſe them ; but if it will not be the Worſe, as Jewels, Sc. he may 

uſe them, but then it muſt be at Peril; for if the Pawnee is robbed, he is liable 
to the Pawner, becauſe the Pawn 1s fo far in the Nature of a Depofitum, that it 


2 be uſed but at the Teri of the Pawnee, and 1 it was the Uſing that occaſioned 
e Lols, 


But if the Pawn is laid up, and the Pawnee robbed, he is not anſwerable. #4 
If the Pawn is of ſuch a Nature that the Keeping 1s a Charge to the Pawnee, | (7) 
as a Coto or @ Horſe, the Pawnee may Milk the one, or ride the other, and this is 
as a Recompence for his Keeping: ; 
If 2 Creditor takes a Pawn, he is . to reſtore it upon the Repayment of (8) 


the Debt, but if his Care of Keeping it be exact, and the Payn is loſt, he ſhall 
excuſed, for there was no Default in him. 


V 


And 
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(10) 


P. 209 


(1) 


z Bulſt. 17. 


(-1 
4 Rep. 83. 


£44: 
erjury how puniſhable. 


Style 336. 


2) 


(2) 


” F. 270 


1 
5 Eliz. cap. 3. Sid. 106. 


Bulſt. 322. 1 Cro. 352. 


3 Cro. 137 


(4) 
2 Cro. 212. 3 Inſt. 164. 


(5) 


Telv. 120. 


(6) 
Cro. Eliz. 105. 


* 
; 
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Perjury. 


And where the Pawn in ſuch Caſe is loſt, the Pawnee hath ſtill his Remedy 


againſt the Pawner for the Money lent, for the Law requires nothing extraordi- 
nary of the Pawnee, but only that he ſhall take what Care he can to reſtore the 
Goods, upon Payment of the Money. | Es | 


Therefore if A Pawn is loſt before Tender of the Money, the Pawnee is not 


liable, unleſs there was an apparent Default“ in him; but if after the Mon 

tendered, the Pawnee will keep the Goods, and they are loſt, the Pawnee ſhall be 
liable, ' becauſe his Property is determined by the Tender, and he is afterwards 
become a wrongful Detainer; and he who keeps Goods wrongfully muſt anſwer 


for them at all Events at his own Peril, for his wrongful Detainer was the Oc- 
caſion of the Loſs. 


Where a Man pawns Goods for Money lent, and afterwards a Judgment is 
had againſt the Pawner at the Suit of one of his Creditors, the Goods in the 
Hands of the Pawnee ſhall not be taken in Execution upon this Judgment until 
the Money is paid to the Pawnee, becauſe he had a qualified Propecty in them, 


and the Judgment-Creditor had only an Intereſt. 


And this is agreeable to Southcot's Caſe, . Where a Man delivers Goods to 
another to keep ſafely, and they are afterwards ſtolen, he ſhall be anſwerable for 
them in an Action of Detinue; becauſe, when they were delivered to him, he un- 
dertook to keep them ſafely, and therefore he ought to keep them fo at his 
Peril, though he hath no Reward ; but if he take Goods to keep them as his 
own, and they are afterwards ſtolen, he ſhall not be liable; and the ſame Law if 
they are pawned to him, becauſe he hath a qualified Property in them. | 


rn. 


Perjury. 
Buxton verſus Gouch. Paſch. 5 Anne. B. R 


N this Caſe it was held per Curiam, that Perjury was puniſhable at Common 
Law, that if it relate to Juſtice, *tis puniſhable by the Statute; but if it re- 


late to a ſpiritual Matter in the Spiritual Court, it may be puniſhed there. 


That it takes its Name from perverting Juſtice, therefore it ak be judicial; 
and a falſe Oath in a Court of Juſtice is more odious than elſewhere. 


*”Tis an Offence for which the Party may be indicted, either at Common Law or 
upon the Statute 5 Eliz. by which the Puniſhment is enlarged, but the Nature 
of the Offence is not altered by that Statute; and in many Caſes an Indictment 
will lie at Common Law when it will not lie upon the Statute, as for Inſtance, A 
Man may be indicted at Common Law for a falſe Afidavit taken before a Maſter 
in Chancery, but not upon the Statute; for this is not Perjury within the Mean- 
ing of that Statute, for that muſt be in a Matter relating to the Proof of what | 
was in Iſſue. | 1 | 


So where a Witneſs for the King ſwears falſely, he cannot be indicted upon the 
Statute, but he may at Common Law. 2 Cro. 120. Peirce's Caſe. 


A falſe Oath formerly taken in the Court of Requeſts, in a Matter concerning 
Lands, was not indictable, becauſe that Court had no Juriſdiction in ſuch Caſes. 


Indictment of Perjury was, quod tacto per /e ſacro Evangelio falſo depoſui, 
Sc. this was adjudged ill, becauſe it was not fully alledged, that he was 
ſworn. | | | — 


2 
Another 


—ͤ— „„ ts * . 


Pleas not certain, and wanting full Defence. 


Another Indictment was held ill, becauſe it did not alledge that the Defendant 3 Cro. 1 A 40. 
voluntarie depoſuit; and“ another was likewiſe adjudged naught, becauſe the 3 Cro. 137. 
Oath did not relate to the Point in Iſſue. | | 
8 55 | 3) 

Where the Plaintiff loſes his Action by a falſe and perjured Witneſs produced Sid. 90. 1 
on the Part of the Defendant, in ſuch Caſe he (the Plaintiff) cannot have an 
Action againſt that Witneſs, till he is indicted and convicted, unleſs it was ſuch a 
Perjury, or in ſuch a Court, that an Indictment would not lie for it. 


PE * i 


Pidgeon. See Nuſance 3. 
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pleas not certain, and wanting full Defence, * ?: 27: 
Hole verſus Burgoigne. Paſch. 6 Will. 3. 


| | DN 7 a a 3 ) 

EBT for 10 J. ſhewing, that in Conſideration he had paid the Defendant Plea inter alia not good. 
the Rent due to him, (viz.) 51. he (the Defendant) by his Deed did covenant | | 

to ſave him (the Plainuff) harmleſs, againſt V. R. who claimed the Lands, | 

and then ſets forth, that W. R. did implead him * inter alia, in the Court of Poſtea Rent 1 8. P. 

Exchequer, in an Action of Debt to recover this 5 l. and upon a Demurrer to 

this Declaration, it was held ill, becauſe the inter alia implacitavit was too 

general. 5 e | 


| 2 
Want of Defence is only Matter of Form, and aided upon a General Demurrer. 2 of Defence is only 
f Orm. 
The Defendant venit & defend vim & injuriam quando, Sc. and imparled (3) 
Specially, with ſalvis omnibus advantagiis & exceptionibus ; it hath been held, Sid. 318. 
that after this he cannot * plead Privilege, becauſe that would be to ouſt the 
Court after a full Defence; but in + Hergres *tis held otherwiſe, becauſe a claim t Hard. 565. 
of Privilege doth nor ouſt the Court of Juriſdiction. 


Bringloe verſus Moriſon. Hill. 27 Car. 2. B. R. 


5 © £41 
N Treſpaſs, for Taking his Horſe and riding him immoderately ; the Defendant Plea not enforcing the 
pleaded, that he took the Horſe by Licence, and gave no Anſwer to the Im- I, but * 
moderate Riding, yet adjudged good, for the Gift of the Action is the Taking, and 1 F ; 
the immoderate Riding is only an Aggravation of the Treſpaſs. 


* Sheppard verſus Taylor. Paſch. g Will. 3. B. R. P. 272 


| N Replevin for ſix Diſhes ; the Defendant juſtified under a Judgment in a How a Judy ten 3 
ou 


Court. Baron and a Levari facias awarded thereon, by Virtue whereof he Inferior Court-Baron is to 
took the Diſhes ; and upon a Demurrer to this Plea it was adjudged ill; becauſe be pleaded. | 
an Execution upon a Judgment in a Court-Baron ought not to be by Levari 
facias, but by Diſtringas, unleſs there is a ſpecial Cuſtom for that Purpoſe ; be- 1 wilſon 316. 
lides, the Plaintiff ſhould not have begun with Judgment, but with the Plaint 
entered, and zaliter proceſſum fuit ſuperinde, that there was a Judgment. 


Hallett verſus Burch. Paſch. 9 Will. 3. B. R. 2 Ld. Raym. 218. 
8. C. skin. 674. S. C. = 


: . 
HIS Caſe is reported in * 1 Salk. by the Name of Holler v. Buſh, and in * Salk, 394. | 


+ 2 Salk. by the Name of Halletit v Burt; but the Caſe was thus. + 2 Salk. 580. 
. Treſpaſs for taking his Cows, Sc. The Defendant pleads and ſets forth a r 
Right by Preſcription in the Biſhop of Salisbury, to grant Replevins in ſuch a n 
| | Manor, 
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Pleas not certain, and wanting full Defence. 


Manor, and that the Plaintiff cepit & imparcavit three Cows of another, and that | 


he (the Defendant) by Virtue of a Replevin, as Steward, Ec. took and drove them 
away, and traverſed that he was guilty aliter vel alio modo; and upon Demurrer 
to this Plea it was objected, that it amounts to no more than the Genera! Jſue; 


for the Effect of it is, that thoſe were the Cows of another Perſon, and that the 


3 Cro. 329, 


\ Plaintiff took and impounded them: Now by the Impounding the Plaintiff had 


neither Title or Poſſeſſion, and if ſo, he had no“ Colour to bring an Action of 
Treſpaſs for taking them out of the Pound, for in ſuch Caſe Treſpaſs will not 
lie, but parcs fraffo. Et per Curiam, This Plea amounts toro more than the Ge. 
neral Tue, wherever the Defendant's Plea leaveth a Cauſe of Action in the 
Plaintiff either expreſs or implied, but confeſſeth and avoideth it, the Plea is 
good, and this Confeſſion and Avoidance is Colour, without which the Plea 
would amount but to the General Iſſue : Now in the Principal Caſe the Defen- 
dant hath ſet forth in his Plea, that theſe were not the Plaintiff's Cows, but yet 
that he took them and imparcavit only, whereby they became in Cuſtodia Legis, 
and therefore there was no Colour for him to bring an Action of Treſpaſs for 


taking them out; but if the Defendant had pleaded cepit & gdetinuit, inſteud of 


„„ 


1 Salk. ARIA Where HERE is a ſhort Note of this Caſe in 1 Salk. but the Caſe was thus, 


a Plea doth not amount to 


the General Iſſue. 


impercavit, the Plea might have been good. . 


* Hatton verſus Morſe. 1 Anne. B. R. 


J. In Aſumꝑſit, Sc. The Defendant pleaded, that true it is, he did pro- 
miſe, but that ante diem impetrationis Billæ, he paid the Money; and upon a De- 
murrer to this Plea it was objected, that it amounted to the General ue. Bur 
per Holt Ch. Juſt. This doth not amount to the General Iſſue; for though Pay- 
ment may be given in Evidence upon Non Aſumꝑſit pleaded, yet it was long before 


that obtained; *tis like giving Colour, for he ſays, there was a Promiſe, but that 


1 
Of giving Colour. 1 Ld, 
Raym. 551. 


(9) 


he performed it : Now there are many Things which may be given in Evidence 


upon the general Iſſue, and yet thoſe Things may be pleaded Specially : as for 
Inſtance, In an Action of Debt the Defendant may plead a Keleaſe, or he may 


give it in Evidence upon nil debet pleaded, ſo in Debt for Rent upon a Demiſe, the 
Defendant may plead an Entry and Eviction, before any Rent became due, or he 
may give it in Evidence upon nil debet. 

There are two Sorts of Colour, the one 1s expreſs, the other implied. 


Expreſs, as in Treſpaſs Quare clauſum fregit, the Defendant in Pleading makes 


a Title under V. R. ſetting forth, that the Plaintiff claims under a Feoffment 


from the ſaid . R. by which nothing paſſed, but that he entered by Colour 
thereof: Now here the Defendant gave Colour of fiction to the Plaintiff, becauſe 
by the Feoffment he was Tenant at Will, and entered, and by Virtue of his Pol- 
ſeſſion he may maintain an Action againſt every one, but not againſt him who 
hath a Right; fo likewiſe in Treſpaſs Quare clauſum fregit, if the Defendant 
pleads, that the Plaintiff was ſeiſed, Sc. and made a Leale to him for Years, there 
Is no Occaſion to give expreſs Colour, becauſe the Detendant allows, that the 
Plaintiff hath the Reverſion, which 1s Colour enough. 


F Horne verſus Lewin. Hill. 12 Will. 3. 1 Ld. Raym. 639. 8. C. 


2 Salk. 58 1 8. py Where I N Replevin, the Defendant avowed the Diſtreſs taken for Rent Arrear; the 


it amounts to no more 
than the General Iſſue. 


7 P. 197 


Rift. Ent. 557, 558. 


+ 1 Roll. Rep. 46. 


Plaintiff replied, De injuria ſua propria abſque bec that any Rent was in At- 
rear : and upon a Special Demurrer to this Replication, becauſe it amounted to 
no more than the General Ius, it was adjudged, that this was not a proper In- 

ducement to the Traverſe, as if in Treſpaſs the Defendant * ſhould plead, De 


injuria ſua propria, abſque hoc quod eſt culpabilis, ſo that in the Principal Caſe, the 


Plaintiff ſhould have replied, Reins in aretro, and conclude to the Country, that 
had been the proper Iſſue, for it is a Negative to what was before affirmed. 99 
$ De injuria ſua propria, abſque hoc that there was ſu.h a Preſcription, is ill, and 
+ De injuria ſua propria, abſque hoc that he is a Bailiff, is ill; therefore the na- 


tural and proper Replication to this Avowry, had been nibil in areiro ; tis 100 
3 | | thi 


Pleas amounting to the General Iſſue. 


& —— — 1 F 
— 


the General Iſſue, ſo that this Replication of Special Matter (viz.) De injuria 
ſua propria, amounts only to the General Iſſue, and no other Evidence can be 
given, but what might as well have been given upon the proper Iſſue; beſides, 
this Circumlocution muſt be ill, becauſe it prolongs the Cauſe by enforcing the 
Avyowant to an unn-ceſfary Rejoinder; and though *tis only Matter of Form, 
becauſe it doth not alter the Evidence, yet upon a Special Demurrer, and ſhewing 
it for Cauſe, tis naught. ; | 


Weſt verſus Weſt. Paſch. 12 Will. z. 1 Ld. Raym. 674. S. C. 


N | . 55 , 3 ( 14 | 
Nan Action on the Caſe for a Falſe Return, the Practice was agreed to be, Where the General Iſfue] 
that if one pleads the General Iſſue, and *tis not entered, he may within four . Pleaded and not entered 


Days of the Term waive it, and plead Specially, and if Sunday happen to be the within four Days the De. 


jaſt of the feur Days, then Monday ſhall be allowed; and fo in Caſe of a Plea in ry roar Sat ity ent 
Abatement, and that at any Time afterwards he may waive the Special Matter | 

and plead the General Iſſue, unleſs there is a Rule to plead as he will ſtand 

by it. 


Where the Plaintiff releaſes after the Action brought, the Defendant ought 2 Lut. A: a Re- 
not to plead Actio non, Sc. but aclionem predic? ulterius habere non debet, and he leale is to be pleaded, 
ought to plead it either as a Releaſe made pendenti brevi, or puis darrein Conti- 
nuance; and fo it is of any Matter which happens either to abate the Writ, or to 
bar the Action after the Writ brought. „„ 

Where by an Act of Parliament a Man has leave to juſtify in general, that he 2 Lut. 1 81.00 Juſtifica- 
| ated by Virtue of ſuch a Statute, according to the Tenor of the Act, he need not Hen under an Ack of Par- 
alledge particular Circumſtances z but if he doth, and without taking Notice of ps 

the Act, *tis a Waiver thereof, and his Plea muſt be taken as at Common Law. 


| 5 4 55 
In Replevin, for taking in Overfield, Sc. the Defendant pleads, that he was 2 Tut. 1230. Plea that he 
ſeiſed of three Acres of Land in Overfield, but doth not ſay in Fee, or of what , ee 2 doth not 
Eſtate he was ſeiſed; and upon a General Demurrer, the Plea was adjudged ill way Or ers Om 
for * that Cauſe, + but to a Plea in Bar of an Action of Treſpaſs it was otherwiſe * P. 275 
adjudged. g | | VV 


Treſpaſs for Breaking thirty Perch of Hedge and thirty Perch of Ditch ; the 2 Lut. 13 88 
Defendant preſcrives for a Way, and that ipſe aperuit convenientem & neceſſariam tion for a Way not well 
Viam in the Place where, Sc. for Carriages, Sc. and upon a Demurrer to this P leaded. * 
Plea it was adjudged ill, becauſe he might have laid out a convenient Way 
without Breaking thirty Perch of Hedge. 


In Treſpaſs for Breaking his Houſe and Cloſe at D. the Defendant pleads, AW] i 
that the {rh and Cloſe aforeſaid was a Meſſuage, called 'Raine's 3 1 he 7 
ling-bouſe, and twenty Acres of Land, called Razze's Cloſe, which ſaid Meſ. Country. 
ſuage and twenty Acres of Land, was ſelum ipfius proprium per quod, Sc. Et 
bec paratus eft verificare, the Plaintiff replies, that they were liberum tenementum 
Mus the Plaintiff, and that the Defendant entered de injuria ſua propria, and tra- 
verſed, that they were the Freehold of the Defendant, & hoc paratus eſt verificare ; 
it was hell, that this Replication was not in Nature of a new Aſſignment, be- 
cauſe that is always of another Place, but here the Place was ſtill the ſame, and 
therefore the Bar mult be taken as a real and not a common Bar, and conſequently 
tie Replication ought not to conclude with a Traverſe, but ſhould have put the 
Matter in Iſſue, (viz.) that it was his Freehold, and not the Defendant's Free- 
hold, and ſo concluded to the Country. 


In Covenant, the Breach aſſigned was, Non-payment of Rent and not Repair- (17) 
ng, the Defendant pleaded an Outlary in Bar to the Action: Et per Curiam, N. e e 3 
he might have pleaded it in Bar to the Rent arrear, but not to the Repairs, be- not — 2 5 
cauſe the Damages for not repairing were not forfeited by the Outlary, and by | 
Conſequence the Plea being in Bar, and not being good as to Part, muſt be ill 
in o Nhoke ; but if the Defendant had pleaded this Outlary in Abatement, as 

OL, III. 8 C | 


he 
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Toor Priſoners. Powers. ; 


P. 276 


e appendant or 


i ED | 
2 Lev. 58. King v. Mellin, 
Power; where deſtroyed, 


| (43 | 
Sid. 107. Of Powers to 
make Leaſes, 


© „ 
Ch. Rep. 16. Power not 
well purſued. | 


P. 277 


1 
Ch. Rep. 263. Smith v. 


9 


he miglit have done before Imparlance, and this to the whole Writ, it had been 
good, but *ris not ſo in Bar. ; | 
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oo Priſoners, See Statute 6. 


4 
* 4 1 3 = WEI PET pe" 
es... _þ 


1 Powers. Ste Common Recovery 1. 


tor deviſes to V. R. for Life, with a Power to make a Jointure, c. the 
other is where he deviſes to his Executor to ſell, Cc. in the firſt Cafe the 
Power is annexed to the Eſtate, and derived out of it, in the other Cafe *tis 
collateral to it. p | 


P OWERS are either appendant or collateral, the one is where the Teſts- 


As for Inſtance, a Deviſe to J. R. in Tail, Remainder over, with a Power 
= given to him to make a Jointure to a ſecond Wife, Sc. The Tenant in Tail, in 

the Lifetime of his firſt Wife, ſuffered a Common Recovery to the Uſe of himſelf 
and his Heirs, then his Wife died, and he married a ſecond Wife, and cove- 
nanted to ſtand ſeiſed to the Uſe of himſelf and his Wife, for their Lives, Sc. 
adjudged, that this Power, when created, was to be executed out of the Eſtate- 
tail, which was now deſtroyed by ſuffering the Recovery, and by Conſequence 
the Power to make a Jointure was deſtroyed. 


Pocper was given by a Marriage-Settlement to a Jointreſs to make I eaſes for 
twenty-one Years in Poſſeſſion ; the Huſband died, and ſhe married again, and 
then the ſecond Huſband and Wife made a Leaſe, Sc. in Poſſeſſion, but forme of 
the Lands were in Leaſe before; adjudged, that the Leaſe was void as to thoſe 
Lands. 


If ſuch Power had been to make Leaſes generally, it ſhall be intended Leaſes 
in Poſſeſſion. | 


The Lady Antrim being a ſingle Woman, ſettled her Eſtate for Life, Remain- 
der to her in Tail, with a Power to make Leafes (being ſole) for three Lives, 
Sc. Afterwards ſhe married, and then ſhe and her Huſband made a Leaſc, 
Sc. for Payment of Debts : Et per Curiam, this is void, being not purſuant 10 
the Power, for the Leaſe of he Husband and Wife is the Leaſe of the Husband, 
and the Difference is between a naked Power and a Power which ariſes from an 
Intereft ; for if a Woman hath only a naked or bare Power, as by a Will to fel! 
Lands, ſhe may ſel}, though ſhe marry, becauſe this is not a Power created out 
of * any Intereſt ; but where a Power is reſerved upon a Settlement, ſhe mult 
execute it purſuant to that Power when it was at firſt reſerved. 


In the following Caſe there ſeems to be a contrary Reſolution : . The Father 
being ſeiſed of Lands in Fee, ſettled the ſame to the Uſe of himſelf for Life, Re- 
mainder to his eldeſt Son in Tail, with a Power to make Leaſes, or by his Lait 
Will under Hand and Seal, to charge it with 300“. afterwards, by his Will in 
Writing, but not ſealed; he charged it with 500 J. for his younger Children, who 
upon a Bill exhibited againſt the Heir, had a Decree for the Money, though 1t 
was objected, that this Settlement was wholly voluntary: But per Curiam, the 
Power is well executed, for the ſubſtantial Part of it is to do the Thing ; and 
the Neglect of a Circumſtance ſhall not avoid it in a Court of Equity, and the 
rather, becauſe ſuch Powers are not like Conditions, ſtrictly to be expounded, 
but favourably to be conſtrued for the Benefit of the Children; and yet a Pur. 
chaſor might defend himſelf againſt ſuch a Power not well executed, eſpecially if 
he had no Notice of it at the Time of the Purchaſe made. ; 


a> Adjudged, | 


* 2 


— 23 
1 


Preſcription. 


22 


Adjulged, that where the Teſtator gives another a Power to {ll Lands, he 0 Rep. 5 4 : N to 


may {ell his Inheritance, becauſe he gives the ſame Power he had himſelf, and in fell Lands, 
ſuch Caſe the Purchaſer ſhall be intitled by the Will. | : 


But there is a Difference where Lands are deviſed to Executors to, ſell, and G,jar + ( 55 „ 
where the Deviſe is, that his Lands ſhall be ſold by bis Executors; for in the firſt Moor 61. 1 And. 14. 
Caſe an Intereſt paſſes to the Executor, becauſe the Lands are expreſsly deviſed to 
him; but in the other Cafe they have only an Authority to ſell, and if * one ® 1 And. 145. 
dies, the other cannot make a Title. 1 5 = 8 


Norris verſus Triſt. 


N Ejectment, the Caſe was: /. A Feoffment was made to three, Habendum 2 Mod: 78. Power good, 
to two for their Lives, Remainder to the third Perſon for his Life, and a og not ſtrictly pur- 
Letter of Attorney to give Livery and Seiſin to two, but the Attorney made Livery 809 
to all bree; it was objected, that the Power was not well executed, and there- 
fore no Livery was made, becauſe the Power was not purſued: Sed per Curiam, 
tis true, that the former Opinions have been, that Powers muſt be exactly pur- . _ 
ſued, but yet + Indorſing Livery and Seiſin was always favourably expound- Sid. 428. 
ed to ſupport the Conveyance, therefore this Livery is good for the Lives * of . 278 
two, and being made ſecundum formam Cbariæ, the Remainder ſhall be good for 
the third Perfon. | 


Preſcription. 


FF\IME of itſelf can never be the efficient Cauſe of any Thing, for nothing Grot. e's SOR 5. 
18 is or can be done by Time, though every Thing is done in Time, therefore What makes a Preſcrip-- 
by Conſequence it is not the Length of Time that begets the Right of Pre- tion. 
icription, but it is a Preſumption in Law, that a Poſſeſſion cannot continue fo 
long quiet and not interrupted, if it was againſt Right, or injutious to another. 


: The Plaintiff declared, that the Occupters of the adjoining Field have, Time vent. 1 Bs kts. 
out of Mind, repaired the Fences, which being out of Repair, his (the Plaintiff's) tion, that Occupiers have 
Reaſts eſcaped out of his own Ground and fell into a Pit; this is good, without repaired Fences, good, 
thewing any Eflate in the Occupiers, but it had not been ſo if the Defendant him- 22 ſhewing any Title 
iclt had pteſcribed. ü * 


And yet a Cuſtom, that che Farmers of ſuch a Farm have always found Cakes, 2 Lev. ( 440 But a 
and Ale to the Value of 8 5. or thereabouts, at Perambulations, was held naught. Cuſtom for Farmers of 
becauſe *tis no more than a Preſcription in Occupiers, which is not good in Matter ſuch a Farm to find Cakes, 
to charge the Land. . =, 68 $909 


Preſcription by the Inhabitants of a Pariſh to dig Gravel in ſuch a Pit, which , Lut. * 3 5 
is the Soil of . R. it was doubted, whether this was good, or not, though it tion for Inhabitants, 2 
was to repair the Highway; but yet Inhabitants may preſcribe for a Way, and by to repair a Way. 
Conſequence for neceſſary Materials to repair it, and ſo they may for a Watering 3 Cro. 664. | 
Place; and ſo they may to take Ruſhes in the Land of another to ſtrew the March 16. 3 Lev. 160. 
Church; and ſo may Maſters of Ships to dig Ballaſt in the Port of Lynn, for this | 
is for the publick Good. | wok 


In Treſpaſs, the Defendant pleads, that within the Pariſh of H. all Occupiers of 2 Vent. 1 46. — 
ſuch a Cloſe babent, & babere conſueverunt, a certain Way leading over the Plain- tion in Occupiers, &c. to 
tiff's Cloſe to the Defendant's Houſe, this was held ill, for *tis not like a 3 Ry Way — one 
455 e to a Way to the Church or Market, which are neceſſary, & pro , — 
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Preſentation. 


*P. 279 Hill verſus Ellard. Mich. 16 Car. 2. B. R. 

Preſeriprion for Common N Replevin, for taking @ Cow, the Defendant juſtified under a Preſcription 

| for four Cows, is good 1 to have Common in the Place where, Sc. for four Cows and half a Cow, 

for one Cow. and upon a Demurrer to this Plea it was adjudged to be very abſurd to preſcribe 

| for Common for half a Cow ; but having preſcribed to have Common for feur 
Cows, that was ſufficient to juſtify for one Cow. 


4 Mod. 1 s. ebe The Defendant pleads, that he was ſeiſed, Sc. and that he and all thoſe whoſe 
| tion cannot be by one who Eſtate he had, c. have uſed to have Pot Water, &c. Adjudged ill, becauſe a 
| | hath an Eftare for Years. preſcription cannot be annexed to an Eſtate for Years, and he doth not ſay that he 
| | Poſtea g. S. P. 22 of 
j was ſciſed in Fee. 
i 7 Jan 705 Nane in The Inbabitants of E. joined in a Claim of Common by Preſcription, Oc. 
k Ancient Demeſne may and it was held, that Tenants in Ancient Demeſne may join in ſuch a Claim, be. 
1 Join in a Preſcription for cauſe the King cannot claim for them; but in the Principal Caſe, all the Copy- 
CEOS holders to one Lord ought to claim in and by that Lord, and that Lord ought to 
preſcribe for him and his Tenants (i. e.) for his Copyhold Tenantss becauſe he 
* hath the Freehold himſelf; but the Lord cannot claim or preſcribe for the Free- 
holders, for they have a Freehold in themſelves; beſides Inbabitanis can never 
preſcribe for Common, or other Profit apprender, but only for Matters of 
Eaſement, | 


) 3 | | 3 
We ano abrays Preſcriptions are properly Perſonal, and therefore are always alledged in the 


alledged in the Perſon. Perſon of him who preſcribes, (viz.) that he and all thoſe whoſe Eſtate be bath, 
Se. therefore a Biſhop or Parſon may preſcribe quod ipſe & predeceflores ſui, and 

all they whoſe Eftate, &c. for there is a perpetual Eſtate, and a perpetual Suc- 

ceſſion, and the Succeſſor hath the very ſame Eſtate which his Predeceſſor had, 

for that continues, though the Perſon alters, like the Caſe of the Anceſtor and 
® Antea 7. the Heir: but a Tenant for Life or * Years cannot ſay quorum Statum ipſe habet, 
becauſe he hath a new and diſtinct Eſtate from his Predeceſſor, and ſo *tis of all 

Tenants at Will, and Inhabitants, Cc. therefore they muſt refer to the Place by 

Way of Cuſtom. | | 


VVV * Peeſentation, 
x3 | | . 

Sid. 93. of a Preſenta- JF the Defendant, or any Stranger, preſents a Clerk pending a Quare Impedit, 

tion pending a Quare Im- I and afterwards the Plaintiff obtains a Verdict and Judgment, he cannot by 

pedit. Virtue of that Fudgment remove him who was thus preſented, but he may bring 2 

Scire facias againſt him, to ſhew Cauſe quare executionem nos habet; and then if 

it be found, that he had no Title he ſhall be amoved. Now the Way to prevent 

2 Cro. 93. ſuch a Preſentation is to take out a * ze admittas to the Biſhop, and then the 

* Ne admittas. Writ Quare incumbravit lies againſt ſuch an Incumbent, who by Virtue thereof 

| ſhall be amoved, and put to his Quare Impedit, let his Litle be what it will. 


„ Mod. 10. 1 ad. . Where a Man gets the Fee to his Preſentation, which is his Title, he muſt in 


183. How the Plaintiff his Declaration alledge the Preſentation to be /empore pacis, for otherwiſe it may 

muſt declare on a Preſen- be intended to be tempore belli, and then *tis no Title; but where the bare Pre- 

tation, | ſentation is not his Title, but only in Purſuance of a former Right, in ſuch Caſe 
he may alledge it generally. | 


1 63) As for Inſtance, where a Man declares, that V. R. was ſeiſed of the Manor 
| | of D. as of Fee, to which an Advowſon was appendant, and that being fo ſeiſed 
| 7 he preſented . W. and afterwards granted the next Avoidance to the Plaintif! 
| this is good, for here the Plaintiff ſhews a precedent Right, and doth not make 
| the Preſentation itfelf his Title, | = 

| 


Holt 
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Holt verſus Biſhop of Winton, 


N a Quare Impedit, the Caſe was, . The Incumbent being; ſeiſed of the Ad- 3 Lev. 5 8 2 Where 

vowſon of the fame Church in Fee, died, and the Queſtion was, who . anyone N 
ſhould preſent, his Heir at Law or his Executor; and upon a Demurrer, it 1 — r e 
was objected againſt the Right of the Heir at Law, that he could not preſent, ſhall preſent. 
becauſe the Advowſon did not deſcend to him till after the Death of his Anceſtor, 2 Wilfon 194. | 
in which very Inſtant of Time the Church was void; and therefore the Avoid- 
ance was ſevered from the Inheritance, and veſted in the Executor. Sed per Cu- 
riam, The Heir ſhall preſent, becauſe at the ſame Time that the Avoidance veſted 
in the Executor the Inheritance deſcended to the Heir, * and where two Titles P. 297 
concur in an Inſtant of Time, the Elder fhall be preferred. WOT 
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rr x 2 


Paivilege. 


N the Court of Exchequer there are three Sorts of Perſons who are privileged, Hard. Pl . of 
(i. e.) Debtors to the f. Officers and Accomptants; againſt the firſt of theſe Privilege of the Court of 
erſons any Man who has a Privilege in another Court, as an Officer or Attorney Exchequer. 
thereof, ſhall have his Privilege, for the Privilege of a Perſon as Debtor is but 
a general Privilege; it was at farſt only for the Benefit of the King, which is now 
diſuſed, and a Nus minus is no more than a Common Action in this Court. 


— 


ea 4 LC” SES 77 


— 


An Accomptant entered upon bis Accompt, and adjudged, that he ſhall have idem. 
his Privilege till the Accampt is over, becauſe his Attendance. here de die in diem is | 
neceſſary to paſs his Accompr, and the King has an Intereſt in his Attendance ; 

but when the Accompt is finiſhed, and become a Debt by being reduced to a2 

Certainty, he then hath no other Privilege than a General Debtor, . 


If an Officer commence a Suit here, no Privilege in any other Court ſhall pre- — 41 
vail againſt it, becauſe his Attendance is requiſite here, and his Privilege is firſt 
attached in this Court. OM RT a 


”» 3 4 4 


* 


Sir Edmund Sawyer being preſented in Eyre, delivered in a Superſedeas for his 1 e, 233 
Privilege, a3 one of the Auditors of the Exchequer to which it was otye ed, that e 238. 
he ought to plead his Privilege if he had any, for the Privileges of Exchequer | 5 
are all in the Red Boot, and the Order is, that if an Officer of the Excheguer is 
impleaded elſewhere, that a Baron coming with that Book, and ſhewing the 
Order, and alſo avowing the Perſon to be an Officer of that Court, the Pri- 
vil-ge ſhall be allowed without any Plea, but where the Book is not produced 
the Privilege muſt be pleaded ; but if the,Defendant in this Caſe had pleaded 
his Privilege; it was aQueſtion, whether it would have been allowed, becauſe he 
va an auditgr of the New Revenues, and none of the Ancient, ſudivorg, . 
An Atterney or Philazer of the.Commen Pleas, if ſud in 8. may plead , Mod. 298. rie 
his Privilege, becauſe they owe, a perſonal Attendance to that Court; but a 
Serjeant 4 Fer being ſueſl in 1 f cannot plead bis P Ege gt 
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| L of Attorney of Common 

he may ſign P. and Practice e 3 

e may ſign Pleas, be aſſigned ounſe], and Practice in er Cou P. 202 

in Wellmin tr Hal, b t 5 NA F 1 Court, he mall have his 
Privile, er , But i. he is ſued in an Merit anche, , e 

lege. | 5 = BY It wi pt 111 1 20 | ; 


« oy , 4 ; * 7 » 
BESS 1 1 £% * „ F — i \ 
4 ory # * vw 44 1 8 ry 5114 [| - 7 : . - N Hy 


Where an Officer of the Court of C. B. is ſued jointly with a S/ 
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* 
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* 
ce 


ne 0 0 ranger, Ibidem. * 
po hath no Privilege, in ſuch Cafe, the Officer ſo ſued ſhall not have his 
nvilege, | _ 
Vol., III. 8D | po Kirkham 
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1 Privilege. . 
Kirkham verſus Wheely. Trin. 7 Will. 3. B. R. 1 Ld. Raym. 27, 
8, E. 
2 Salk. 47 8. e. N an Action Qui tam, Cc. the Defendant in propria perſona ſua dicit, that he 


Where a Plea in the N 
tive, and without full 
fence, is good. 


P. 283 


(8) 


ega- 


55 is an Attorney of the Common Pleas, and that the Atttornies of that Court 


have Time out of Mind not been ſuable elſewhere : and upon a Demurrer to this 
Plea, it was objected, that it was pleaded in the Negative, (viz,) That Attor- 
nies of the Court of Common Pleas, &c. have not been ſuavle elſewhere, ard no 
Juriſdiction is given or ſhewed to any other Court: Ancther Objection was, that 
the Defendant hath not made a full Defence, for he only ſaid in propria perſona ſug 
dicit, when it | ſhould be venit & dicit; and the laſt Objection was, becauſe the 
the King is made a Party in this Action, and he hath Privilege to ſue where he 
pleaſes. Sed per Curiam, This Plea in the Negative is well enough, becauſe the Privi. 

lege, if traverſed, is not triable by the Country, for *tis Matter of Law, and there isa 
Juriſdiction given to the Court; as to the ſecond Objection, venit is no Part of 
the Plea, and therefore it may be omitted; but the Plea begins by the Word 

dicit, and therefore that alone is ſufficient : And as to the third Object on, tis 

true, the King is intitled to bring his Action where he pleaſes, but the Infor. 
mer is not; for if he die there is an End of the Suit, and the King is not 
titled till Recovery had; and Proſecutors Qui lam, &c. are looked upon 
Informers. wy | „%% OY OTE 


in- 
28 


Baker verſus Swindon. Mich. to Will. 3. . Raym. = 


N this Caſe it was held per Holt Ch. Juſt. that Privilege is either of Court or of 


Two Sorts of ng Proceſs, as in the Court of Common Pleas, every Perſon who belongs to that 
(viz) of Courtand Of p. Court, as Atlornies, their Clerks, c. ſhall have the Privilege of being ſued 


Proceſs. Poſtea 10. 


there, and not elſewhere; and this is the Privilege of Court: But none ſhall be 

allowed the Privilege of Proceſs, but thoſe who are Officers of the Court, and are 

ſuppoſed to be always attending there. 18% 5 
"Edwards verſus Copland. Paſch. 6 Will. 3. B. K. 
N an Action on the Caſe, the Defendant pleaded to the Juriſdiction of the 


Where Privilege may be I. Court, that fe is an Attorny of the Cart of Common Pleas, and ought tobe 
pleaded per Attornatum. ſued there, &c, the Plaintiff replied, that he (the Defendant) is not an Attorney 


(10) 
| Privilege not well ple 


of the Court of Common Pleas, and concludes to the Country, and upon De- 
murrer to this Replication, the Rule was for the Defendant to anſwer over, for 


'tis a good Traverſe and Concluſion ;' and in this Caſe it was held, that the De. 
fendant might plead this Privilege per Attornatunmn. ee 


2138 Ws 7 2 110 2 2 f | Yew | * a ; = 4 $4 9 ky N 
Willis verſus Batterſhell, Trin, 6 Will, 3. B. R. 


N Affault and Battery the Defendant pleaded to the Juriſdiction of the 
aded. Court, that he is one of the Clerks of J. Cook, Prothonotary of the Court 


J Common Plas, quid, ipſe & omnes hujuſmodi Clerici de eadem Curie, ought 


2d but in that Court; and upon. a Demurrer to this Plea 
the Plaintiff had Judgment, becauſe the Defendant did not alledge himſelf to 
be a Clerk of the Common Pleas to whom this Privilege (as he pretended) did 
belong, but only that he was Clerk to a Prothonotary of that Court, and J. R. 
will not intend the Privilege to be other than as he hath pleaded it. Fe 


not to be impleaded 
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Privilege of Palaces and Places. 


CERT * 


— 
— — 


Ld 


Ogle verſus Norcliffe. Paſch. 2 Annæx. 2 Ld. Raym. 869. S. C. 
= Farreſ. 97. 


AH E RE are two Sorts of Privilege in the Court of Common Pleas : Two * of Plivilege. 
Per Holt Chief Juſtice, the one is of the Officers of that Court, to be Antea 7. S. P. 
ſaed there by Bill, and the other is of their Clerks, to be ſued there, and not 
eleſwhere by Original. | | N | 


* Elderton's Caſe. Mich. 2 Annæ. B. R. 2 Ld, Raym. 978. ® Þ. 28g 
: Do Yon e | 
(12) 


E was committed by the Board of Green Cloth, for executing a Fieri facias 6 Mod. 5, 5 
in While Hall; and upon a Habeas Corpus it was argued to be a lawful vilege of a K 

Execution of the Writ, and not prejudicial to the Privilege of the Palace, and Antea Commitmeu. 
that admitting it was a Breach of the Peace, yet the Board of Green Cloth had no C. Holt 599- 
Power to commit this Perſon, becauſe he was not the Queen's Servant, and that 
Court hath only a Power over the Queen's Family, for the Government and 
ordering her menial Servants, and that the Privilege of Vbile Hall was created by 
the Statute 28 H. 8. cap. 12. 5 é 

Northey, Attorney General, argued to the contrary: . That there was a 
ſtanding Commiſſion of the Peace for the Verge and Palace, and that the Officers 
of the Green Cloth are always Commiſſioners, that the Statute 28 H. 8. did not 
create the Privileges of this Palace, but aſcertained the Boundaries thereof, for 
the Queen may declare any Houſe to be a Royal Palace, and this without any 
A& of Parliament ; that ſuch Declaration is made under the Great Seal, after 
which *tis a Palace, though the Queen doth not reſide there ; for the Queen did 
not refide at the Tower, and yet Burdett had his Hand cut off for murdering his 
Keeper there, and was afterwards executed. „„ ar £3 

Per Powell Juſt. the Privileges of the Palace are by Common Law, and that 
in reſpe& of the Queen's Preſence ; and he ſaid, that the Breaking into the 
Exchequer had been held Burglary, though none of the Queen's Servants 
were there. . N 18 _ TO 

But Holt Chief Juſtice, denied it, and as to Burdett's Caſe, he ſaid the ſame 
Fact cannot be a Miſpriſion and a Murder too, fox the one will extinguiſh the 
other; 'tis true, his Hand was cut off, but it was without any Authority, for 
there was no Judgment for it; he ſaid, that he had ſearched the Roll, which 
was Mich, 15 C16 Eliz. Rot. 2. Burdett and Muſtett's Caſe, and there was no 
Judgment for cutting off his Hand. _ vs we 

He held, that where there was a total Abſence, as in the principal Caſe, _ 
where the Queen was neither preſent in Perſon nor by her Domeſticks, or any 
of her Family, the Place was not privileged ; otherwiſe where there was only a 
ſhort and perſonal Abſence : The Queen now reſides at Windſor, and ſuppoſe a 
Murder ſhould be committed in White Hall, ſhall that be tried before the Lord 
High Steward, Ec. certainly not. 3 


See Stow Chr: 


* Brown ver/us Burlace, 9 Will. 3. B. R. N abs 
| PIR, | bg . . | | = 143) 
H E Defendant was arreſted in the Temple, and upon a Motion to ſet it Antea Arreſt 1. S. C. 
1 Aafide, it was inſiſted for him, that the Temple is + privileged from Arreſts 2 N 317. 320. 
„„ TREES: EF LL * : 
But per Holt Chief Juſtice, if the King hath made any ſuch Grant, *tis void in 
Law, they having no Court of Juſtice within themſelves there; tis true, the 
Temple is extraparochial, and not within any Pariſh, nor within the City, ſo as to 
come within the Cuſtoms of the City, but tis within the County of the City, but 
the Whitefriars is within the Juriſdiftion of the City. 5 = 
| Yet the Court inclined not to countenance Arreſts in the Temple, eſpecially 
in Term time, but would not ſer aſide this Arreſt, fo the Defendant was held to 
Special Bail.” | 55 * | 
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Ruth Terſus Weddall. 
| 


2 Lutwv. Privilege of At- D EB T upon Bond in B. R. brought againſt an Attorney of the C. B. the 

torney well pleaded. Defendant pleaded, that he is an Attorney of C. B. and that there is a Cuſ- 

| p tom in that Court, that an Attorney ſhall not be compelled to anſwer, unleſs 
per Billam, and fo pleads his Privilege to be ſued per Billam, and not by Original; 

the Plaintiff replied, that for five Years paſt, before the Original filed, the De- 

- fendant had no Clients, but had withdrawn himſelf from the Practice and Office 

of an Attorney; and upon a Demurrer to this Replication, firſt it was objected, 

that the Plea was ill, becauſe the Defendant had not ſet forth, that he had any 

Clients, or that he proſecuted or defended any Suits, that being the Reaſon why 

an Attorney ſhould have Privilege: Sed per Curiam, As long as an Attorney i 

ſo upon Record, he ſhall have Privilege; then it was objected, that this Cuſtom 
2 Wilſon 291,232. contra. Was alledged in Fieri, for it was, that an Attorney ſhould not be compelled to 

| anſwer, unleſs per Billam, he ſhould have gone on, Nec a tempore cujus contrarium 

memoria hominum non exiſti! compelli conſuevit, and this would have been an Alle- 

gation of an Uſage in Fa, which is eſſential to make a Cuſtom, and therefore 

muſt be poſitively ſet forth and alledged in Pleading ; but adjudged, that the 
Court may take Notice of the Privileges of Attornies, therefore a Cuſtom in ſuch 
' Cafes need not be fo ſtrictly alledged, ; 5 


„ . one * Pzoceſs, 
8 ; T Common Law, where the King was Plaintiff in any Action, whether for 


Debt or Damages, he had Execution againſt the Defendant, both for 
Body, Lands and Goods, but by Marne Charta, cap. 9. he was not to take out 
Execution againſt the Lands, if the D fendant had ſufficient Goods to anſwer the 


Debt or Damages. | 


(32) But where a Subject brought an Action againſt another Subject, either for a 
\ Debt or Damages, his Execution was oy, agyinlt the Goods and Chattels of 
: the Defendant; either by Fieri facias or by Levari facias, he could not have Exe- 
cution againſt his Lands, till the Statute of Weſim. 2, by which cum Debitum 
reeuperatum eſt an Elepit is given, and that was only for a Moieiy; and by the 
Statutes 13 Ed. 1. de mercatoribus, by the 27 Ed. 3. and by the 23 H. 8. an Ex- 
tent was given, but no Capias lay till the Statute of Marlbridge, cap. 23. and 
Weiſtm. 2. cap, 11. and 25 Ed. 3. cap. 17. by which Proceſs of Capias is given in 
Accompt and alſo in Debt, whereas before thoſe Statutes the Proceſs was Summons, 

Attachment, and Diſtreſs infinite. . | 


SY The Proceſs of Capias on a Judgment in Debt is not given by the expreſs 
Words of any .Statute, but aries 57 Conſequence of Law (i. e.) the Statute 
giving a Capias in meſne Proceſs, a Capias in Conſequence lies on the Judgment, 
becauſc tis a Rule of the Common Law, that wherever a Capias lies in Procels 
before Judgment, it will lie in Execution upon the Judgment urſelf, 


(4) But if there is a Judgment in C. B. againſt the Bail, upon a Scire facias 
brought againſt them, no Capias lies on ſuch Judgment; otherwiſe if the Judg- 
ment was given againſt them in Debt, for then tis within the Statute. 


But where Judgment is given, as in a Scire facias upon a Recognizance againſt 
3 the Bail in B. Nd will lie, for ſo has been I e ar © 18. 
wall. 6 Kg ) There was a Judgment on a Scire facias againſt ide Bail, and a Writ of Error 
TE nn: brought in the Exchequer-Chamber, purſuant to the Statute 3 Fac. adjudged, that 
P. 287 in this Caſe no Capias lies againſt them, for this Matter is not to be guided by 
the Cuſtom of the King's Bench, but by the Common Law, and the Bail bound 
their Goods and Lands by the Recognizance, and not their Perſons. 


; | Pr 


Pꝛohibition. | 
TEE 


TJROHIBITIONS are granted either pro defectu juriſdifionis, or pro Vent. 274. 

defectu triationis; as where a Man libels in the Spiritual Court for 205. 
due to him by Cuſtom, for burying in the Church, the Defendant pleaded there 
was no ſuch Cuſtom; in this Caſe a Prohibition lies pro defectu triationis, for the 
Spiritual Courts cannot try a Cuſtom. 
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A Prohibition was granted to Woodſtreet Compter for refuſing to admit a Plea Vent, 180. lil 
to the Juriſdiction, which was tendered on Oath, and before Imparlance. . | | 
*»y +» 0 | © 8 ; Ru 1 . | | [ 

In a Prohibition, and upon a Motion for a Conſultation, it was inſiſted, that (3) Jil 
it ought not to be granted without pleading or demurring to the Prohibition, for | 


if erroneouſly granted, the Party could have no Remedy, either by Writ of Error 
or otherwiſe ; but it was anſwered, that anciently in B. R. there were no Decla- 


rations or Demurrers upon Prohibitions, and therefore Conſultations were granted 
upon Motions. 5 85 


| | | | (4) 

In a Prohibition to the Spiritual Court, upon a Suggeſtion, that they intended 18 Rep. 332. Letters 
to try the Boundaries of a Pariſh; the Plaintiff declared and intitled himſelf by 3 be give in 
Letters Patents granted to ſuch a Corporation, who made a Leaſe to him, Cc. : 
the Defendant demurred to the Declaration, for not ſhewing the Letters Patents 

and the Leaſe, by a profert hic in Cur, Sed per Curiam, no Conlultation ſhall be 


granted for Want of pleading them, for they may be given in Evidence. ; 


Where it appears upon the Face of the Libel, that the Matter is not within , Mod. 1 . 3 
the Juriſdiction of the Court, nor proper for their Sentence, a Prohibition will Prohibition may be granted lh: 
be granted at any Time ; but if the Plea of the Defendant be Matter of Spi- at any Time. 9 
ritual Juriſdiction, and *tis refuſed or over- ruled, no Prohibition lies,“ for in ſuch P. 288 I 
Caſe the Party muſt appeal; otherwiſe, if tis a Matter of Temporal Cogniſance, e 6 
as a Modus, or an Agreement, c. i 


if 
Freeman verſus Shotter. Do 1 10 0 
Aſo 1 5 ( I 
ULE P, that where a Thing incident in the Spiritual Court is of a Ten- Ho» the Spiritual Court =_ 
poral Nature, they muſt try it in the ſame Manner in that Court, as it +1 8 | 


: l * poral Nature, 
would have been tried at Law, otherwiſe a Procedendo will be granted; but if : 


the Matter incident is of a Spiritual Nature, or of Spiritual Cognizance, they 
may try it according to their own Law ; as for Inſtance, if they require !wo Wil- 
neſſes to the Proof of a Revocation of a Will, a Prohibition will not be granted, 
| becauſe ſuch Proof is required at Law; but if they require two Witneſſes to 


* 


prove a Releaſe, a Prohibition will be granted. 


Anonymous: Hill. 9. Will. 3. 


1 33 1 | | (33 -- 
E R Holt Ch. Juſt. Where an Action is commenced in an Inferior Court of Where an 1uterior Court 
Law, which hath no Juriſdiction of the Caule, in ſuch Caſe a Prohibition br no Sn Juriſ— 

will not lie after * Sentence; but *tis otherwiſe, if the Suit is commenced in en, rohibition will 


0 — 5 ee ; not lie after Sentence, 
the Admiralty, or in the Spiritual Court, for their Law 1s different from ours. 2 7 


4 Anonymous. Hill. 13 Will. 3. 
IBE L in the Spiritual Court by the Huſband and Wife, for calling Prohibition to the Spiri- 
the Huſband Cuctold: Ruled per Holt Ch. Juſt. that a Prohibition ſhall go, Wal Court for Words. 
becauſe they cannot bo/b ſue in that Court for that Word. 
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Property. 


vo th. — _ 20 


| (9) 
Prohibition for calling the 
Parſon Drünkard. 


* Cro. Car 207. March 6. and Salke!d rioved for à Prohibition upon the Authority of the Caſe between * 


8. P. 
+ 2 Roll. 296. 


*P 289 | 
$ Couins's Apology. 


* Cambden Eliz. 263. 


* 


4 
* 


Higins's Caſe 296 and 
12 Rep. 42. Fuller's Caſe 


(10) 
The ancient Courſe of 


Proceedings on a Proni- 


bition. Plow. Com. 472 
Reg. 71. 


(11) 


Cad: 4- Par. 22 


* P. 290 


1. 
5 Mod. 375. 2 Salk. 556. 


S. C. 1. Cro. 553, 845 
Jones 440. March 44. 


Property. 


1 


. Hob. 121, 290. 2 Roll. Tris true, a Parſon may be deprived for Drunkenneſs, and ſo he may for + Bug- 


(| 


1 Popiſh Recufant convict made his Wife Executrix, the Spiritual Court ad- 


ſaying /uos, for he has 'a Property in them in Reſpect of his Cloſe where they 
Of the different Sorts of were killed; and of Things of this Nature there are three Kinds of Property, 


Brown verſus Tanner. Paſch. 2 - Anne. 


IBEL in the Spiritual Court, for Brawling in the Churchyard, and for 
telling the Parſon, Thou art a pitiful drunken Parſon, and a drunken Puppy ; 
Star and Bucknell, where for the like Words a Prohibition was granted, and ſo 
in + Haines's Caſe; and the Reaſon was, becauſe Drunkenneſs is a Temporal Offence, 
*tis true, the Caſes before mentioned were of Drunkenneſs in Lay-Men, bur it 
*tis an Offence in a Lay-Man, a fortiori it ſhould be ſo in a Clergyman ; *tis a 
Crime which doth not take its Nature from the Perſon who commits it, but 
* from the Law which is offended; 8 *ris true, the Canoniſts make every Thing 
which is a Sin, and forbidden by the Ten Commandments, to be a Spiritual Offence, 
as Læſa fides, Murder, Perjury, Sc. But by the Common Law, whatever is 
taken Notice of and puniſhable by the Temyreral Laws, is a Temporal Offence, and 
what is not puniſhable by the Temporal Law, but by the Spiritual Law, in ſuch 
Caſe, that Law is a Kind of Supplanting the Temporal Law, and the Offences 
ſo puniſhable are Spiritual Offences, as Fornication, 4dultery, Sc. 
Now as for Drunkenneſs, it was always accounted a Temporal Offence, for it 
was indictable at Common Law ; and Alehouſes were formerly appointed in the 
Leet, and before the * 24 of Eliz. there was ſcarce ſuch a Crime in England: 


gery, but yet he is not puniſhable for that Offence in the Spiritual Court, be. 
cauſe *tis a Temporal Offence; afterwards a Prohibition was granted as to the 
Words, but not as to the Brawling in the Churchyard. 


Anonymous. 


P E R Ch. Juſt. In the Caſes of Prohibitions, where they were granted upon 
a Motion, the ancient Courſe was, that the Party prohihited ſued out a Scire 
facias, Quare Conſultatio non debet concedi poſt probibitionem, in which Writ the 
Suggeſtion was recited and alſo a Prohibition granted thereon, ad damnum of the 
Party. 7 5 Ec 

Afterwards this Practice was altered, and the Courſe came to be thus, (viz.) 
Upon granting a Prohibition to the Plaintiff, the Court bound him in a Recog- 
nizance to proſecute an Attachment of Contempt againſt the Defendant, for ſuing 
in the Spiritual Court after a Prohibition granted, and then to declare upon the 
Prohibition; ſo that he who was the Defendant in that Court, is now become 
Actor or Plaintiff in the Court above. DER | 


The Queen ver/us Ride. Mich. 5 Anne, B. R. 
mitted her to proceed in proving the Will, but a Prohibiton was granted, 


tor ſhe is diſabled by the General Clauſe of the“ Statule of Elix. and not en- 
abled by the Proviſo. | 


—.— — — 4 a. 8 1 
ak. _ 


FS. 


Treſpaſs for Breaking his Cloſe and killing centum cuniculos, tis good without 


(viz.) abſolute, qualified and poſſeſſory. (1.) A Man hath an abſolute Property in 
Feris natura ſua manſuetis. (2.) He hath a qualified Property in Feris manſuetis; 
and (3.) He hath a pgſeſſory Property in Feris : Now whoever hath a 'poſſeſſory 
| | Pr oferty, 
WL : | 8 ? 4 { 
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Property. 


Property, which is alſo a Property ratione privilegii, there he may declare for tlie | 
Thing killed or taken, without ſaying that it was“ ſuum, for he had a Property * 7 Rep. 17. b. 
by Reaſon of his Cloſe in which it was, and may recover Damages, which he 
cannot do unleſs the Thing was /uum. He farther held, that if a Man finds a Hare 
in his own Land; and in Hunting kills it on the Land of another, 'tis the Pro- 
erty of the Hunter, and not of the Perſon on whoſe Ground it was killed; fo 
if he farts a Hare not on his own but another Man's Land, and Hunts it into 
the Land of a third Perſon, and there kills it, the Property is ſtill in the Hunter; 
but if he ſtarts a Hare in a Foreſt, and hunts and kills it in another Man's Land, 
the Property is in the Owner of the Foreſt. | | 


Evans verſus Martell, Mich. 9 Will. z. B. R. 1 Ld. Raym. 179. 
| 8. S. 1 Mod. 156. py | 


N E Harvey loaded Goods on Board a Ship, and conſigned them to Evans; Where A amen 

but by the Invoice the Goods appeared to be the Property of Harvey; and now of Goods to another veſts 
in an Action brought by Evans againſt the Defendant Martell for theſe Goods, it * Property. 
was adjudged, that the Iavoice ſignifies little in this Caſe, but that it was the 
Confizyment of the Goods, which gave the Property, and veſted it in Evans, and 
therefore he might maintain this Action; * but if they had been conſigned to him 
upon the Account of Harvey, that would have altered the Caſe, for then he would 
have been only Factor 10 Harvey, and he muſt have brought the Action, becauſe 
the Property was then in him. N | 


19 


Gibbs verſus Woolliſcott. Trin. 7 Will. z. B. R. Rot. 301. 


TARESPASS, Sc. for that the Defendant in /eperali Piſcaria, & in libera P 3 0 
Piſcaria ſua apud D. piſcavit, and did take and carry away * 500 Salmons; = 110 Soong iy = 
upon Not guilty pleaded, the Detendant was found guilty as to the Fiſhing in good. . 
the free Fiſhery of the Plaintiff; and as to the ſeveral Fiſhery, the Jury found * Indietment 14. 3 Mod, 
that the Locus in quo, Sc. was Parcel of his Manor. . = 97. Poſtea 4. 
Et per Holt Ch. Juſt. A Man may have a free Fiſhery in his own Soil, as for In- 
ſtance, he may have a River in his Manor, and another may have a Right of 
Fiſhing there with him : But becauſe the Plaintiff in his Declaration had not 
alledged, that the Defendant took Salmones ſuos, nor ibidem cepit, therefore the 


Defendant had Judgment. | 


The Queen verſus Steer. 


H E Defendant was indicted, for that at ſuch a Time and Place, he 71li- 6 Mod. 18 1 Fiſh in 
cite fiſhed with Nets in the Pond of T. S. and ſo many Carps, de Bonis & a Pond may be called ſuos. 
Ca:tallis of the ſaid T, S. did take and carry away; it was objected againſt this | 
Indictment that Fiſh in a Pond could not be called Bona & Catalla of any par- 


ticular Perſon: Sed per Curiam, in a cloſe. Pond the Fiſh may be called * Piſces *; Mol. 97. contra. Vide 


ſuos, becauſe they cannot. ſwim away, and therefore the Owner of ſuch Pond Jones 440. March 48. 
hath a Property in them ratione loci ; but yet they cannot properly be called That they may be called 
Bona & Cattalla, unleſs they are in Trunks, and for that Reaſon this Indictment Piſces ſuos, 

was held ill, but the Court would not quaſh it upon a Motion, but ordered the 


Defendant. either to plead to it or to demur. 


Mallock verſus Eaſtley. 


Park ; the Defendant demurred generally, for that the Plaintiff ſet forth taking two Does ipſius, 
in his. Declaration, that they were his Does, when by Law no Man can have querentis. 
a Property in Deer, unleſs they are tame or reclaimed, though they are in a 
Park , bur in the principal Caſe it did not appear, that they were * in a P ark, * p. 292 
but in a Cloſe called the Park; and for this Reaſon the Defendant had 
Judgment. N 


1.3 Purchate. 


T\RESPASS for taking two Does ip/ius querentis, in a Cloſe called the; Lev. 127. Trepaſ for 


eta ꝛ— 
— — — - * = 


—— 


CO 
— ST * 


— 
— — 0 — — — =o . a cox — — _ — — wn — — — - 

Er ei 0 dl RO ne ee EI ITE, a — oy - 
2 — — — 


F ——. —— annoy ̃ —̃ — 


= — — — — * — as AT: ewe S aL 
* — —— — — — = Ws ms. > WY. - * —————— — K nn I tf — 
— — — — os — — 2 „ „ — „ OATS en Ee 
” —— > nee cnn 35 . — — - — — — or re — — — ag — — — . — — — 
* . ——" W . "RW ew — — CY Er IAA r—E — — — 


— 


. 1 

— —_ = 
— Fas... 

— 4 


— — — 


— 


=2- 6th 


> —_ — aan tn 


— vr — - 
\ — 2 * — — vv— —— RAGS — 2 — 
— — — —— — — — — Een AD. rr 1 nd — _ 
RIDES. — — "I — — = 2 — n ——— — — — —— — —— — — —— 
— * — 2 7 = =" — 1 —— — — — A (ae — 
* 


„ 
8 


— 
8 2 
1 — = 
pers ages LENT 
- = 


— 
— 
—— 
AI nad 


— a __———_—_— — Oe 
— may — ny —— — * — rack 
G _ W 22 — WY — 
— — — = - i 3 > " 2 
— N : 1 8 — On — |; — pag" — — 
* * — — * * 1 : 5 792 : 
ä„qU!— —F— 2 in rithm > oo a Ono” > —— — : ä a — * 


2 = 


—_ — —  —— 


} 
* 
* 
[1 
} 
+ 
' 


4 D 1 = 4 F"_ 


Purchaſe. 


TT. 3. | | 
Where the Word Heirs is HE Word Heirs or Iſſue, when uſed to denote 4 Angle Perſon, or ſo as to 
a Name of Purchaſe, and be only deſignatio perſonæ, are Words of Purchaſe only, but when colle&ive, 
reg e a Word of Limita- they are Words of Limitation. 


(2) 1 
Where the Word Heirs is When ever thoſe Words Heirs or Iſſue have Words of Limitation annexed ty 
deſignatio perfonz., them, they are uſed only as defignatio perſone , as where a Deviſe is to . R. for 
Life, Remainder to his Heirs, and to the Heirs Females of their Bodies, 


Whine © 1 to a If a Man make a Leaſe for Life, Remainder to his Heirs, or Remainder to 

Man and his Heirs is con- himſelf and his Heirs, or to himſelf and the Heirs of his Body, the Remainder 

veyed by Way of Uſe. is void, and his Eſtate is not altered; but *tis otherwiſe if he convey it by 
Way of Uſe with ſuch Limitations, 


1 Mod. 5 oy 378. As if he make a Feoffment to the Uſe of himſelf for Life, Remainder to the 
Remainder to Heirs Males Heirs Males of his Bodo. this is an Fntail executed in him, and ſo it 18, if he 
of his Body is an Eſtate- covenanted to ſtand ſeiſed in the ſame Manner. . 

tail executed. 1 

Wh LET. in by Where the Father deviſcs to his edgt Son upon Condition, in ſuch Caſe the Son 
Purchaſc. ſhall be in by Purchaſe, and not by Deſcent. | 
RODS ( * = The Caſe was, the Father having two Sons, in Conſideration of the Marria 
Etate is velted by Way of Of his eldeſt Son, covenanted to ſtand ſeiſed to the Uſe of his ſaid eldeſt Son, 


Parchafſe, it ſhall after- and the Heirs Males of his Body, Remainder to the right Heirs of the Father; 


wards go in a Courſe of the eldeſt Son married, and had iſſue Edward and four Daughters, then the eldeſt 
Deſcent, Son died, and afterwards Edward the Grandſon died without Iſſue ; and the 
Queſtion was, who had the beſt Title, either the ſecond Son or the Daughters of 

his elder Brother ; and adjudged, that the Limitation to the eldeſt Son, and to 

* P. 293 the Heirs Males of his Body, is good; and that the Eſtate veſted “ in him by 
Way of Purchaſe, though at Common Law a Man could not make his own 


right Heir take by Purchaſe, without departing with the whole Fee- ſimple, but now 


by Way of Uſe he may; and in this Caſe, after the Death of the Grandfather, 
both the Eſtates-tail were veſted in Edward the Grandſon, (viz.) As Heir-male 


of the Body of his Grandfather and Father; and if ſo, then this being a Re. 


mainder velted in him as a Purchaſer, the Eſtate ſhall go on in a Courle of De- 
icent, and his Siſters ſhall have it. TY 


6— — . — — _ 
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Quare Impedit. 
| WE i | | | 
This is a poſleſſory Action, T. S is a poſſeſſory Action, and therefore not to be maintained with- 


and how to declare in it. cout a Poſſeſſion, for which Reaſon the Plaintiff mult always declarc 


upon a Preſentation made by himſelf or his Anceſtor, or one whoſe 


Eſtate he hath, or by the Grantee of the next Avoidance, or by his Leſſec for 
Life, or for Years. , | 


ones 5. TAP, the Ordi- In a Duare Im pedit againſt the Biſhp, and againſt A, and B. the Patron and 
nary cannot counterplead Clerk, in which the Plaintiff declared, that V. R. was ſeiſed of a Manor to whit! 
the Plaintiff's Title, with - the Advowſon was appendant, and preſented S. and that by Eſcheat the faid Mar!” 
gut making & Title in and Advowſon came to the King, and that he granted them to the Plaintiff; and 


_— that S. the Incumbent being dead, it belonged to him (the Plaintiff) to preſent ; 
the Biſhop confeſſes all the Declaration, only ſays, that the King, was. ſeiſed and 
preſented B. and traverſed, that be granted the Manor and Advowſon lo the Plain. 
tiff, B. the Incumbent pleads, that he is perſona imper ſonata ex preſentatione Il. 
mini Regis, and makes Title in the King; the Plaintiff replies, that B. was 110 


preſented by the King, Cc. upon which B. demurs; and per Curiam, the whey 3 
| 1 | | 4 
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Record. 
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Plea is not for he can never counterplead the Title of the Plaintiff without 
making a Title in himſelf, eicher as Patron or by Lapſe, for otherwiſe he hath no 
Intereſt, bur only Inſtitution; and the Plea of the Incumbent is likewiſe ill, for 
by the Common Law he could not maintain the Title of his Patron; and if the 
Patron was not made Defendant with him, then he (the Incumbent) might 
plead it in Abatement ; if he was made Defendant, then he was to plead his own 
Title, which was ſometimes found to be“ inconvenient, becauſe he would plead „ p. 204 
by Covin; therefore by the Statute 25 Ed. 3. the Incumbent is allowed to plead 
the Title of his Patron; but in the principal Caſe, if he was preſented by A. he 

1 quit the Title of that Patron, and plead a Preſentation and Title by ano- 

ther Perſon. | | 


_— 
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The very Judgment in a Quare Tmpedit is an Amotion of the Incumbent, (3) 
though he continue ſtill the Poſſeſſion de facto, and if the Plaintiff be inſtituted * Noll. Rep. 
upon a Writ to the Biſhop, the Defendant cannot appeal, if he doth, a Prohi- 
bition lies, becaule in this Cafe the Biſhop acts as the King's Miniſter and not as 
a Judge. | 
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Muod Cum. Se Forgery 1. Indictment 6. 
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Betoꝛd. See Statute 5. 


Crockmere verſus Wickins. Hill. 8 Will. 3. B. R. 
« N Action was brought in B. R. the Defendant pleaded another Action where 3 3 * 


depending between them in the ſame Court, and for the ſame Cauſe; pleaded, the Party cannot 
the Plaintiff replied, Nul tiel Record, &c. adjudged, that in this Caſe the demur to it. 
Defen lant may pray Oyer of the Record, and the Court may order that it may be- WIlſon 113. 
inſpected, and upon ſuch Oyer craved, an Entry ſhall be made for the Court to 
examine the Record, and Judgment ſhall be given upon Failure of the Record; 
the Defendant may hkewiſe plead Nut tie! Record,“ and then alſo the Entry and , | 
Proceedings ſhall be as before mentioned; but he cannot rejoin properly quod P. 295 
Labetur aliquod tale Recordum ; neither can he demur, for the Record is perfect, 
and the Plrading is at an End, and therefore a Demurrer in this Caſe was upon 


Motion ruled to be irregular, and ſet aſide. 


But if the Action had been pleaded as depending in another Court, pro eadem Where 14. aliquod 
cauſo, and the Plaintiff rephed Nut liel Record, the Defendant muſt have rejoined tale Recordum is a good 


quot babetur aliquod tale Recordum. Plea. Poſtea 3. 8. P. 
Dyer 180. a. 


Hambleton verſus Lancaſhire, Trin. 2 Anne, B. R. 


Scire farias was brought againſt the Bail in B. R. upon a Recognizance in Of 1 tiel Re- 
A that Court; the Defendant pleaded in Abatement another Scire facias cord. 

depending in the ſame Court, and upon the ſame Judgment : The Plaintiff 

replied, Nul tie! Record, & boc paratus eſt verificare prout curia confideraverit, upon 

which there was this Entry, Et quia Curia Dominæ Reginæ nunc hic coram ipſa 

Domina Regina adi iſare vult ſuper inſpectionem & examinationem Recordi per præ- 

dt the. Parties ollegat” priuſquam judicium ſuum inde reddant, dies inde datus eſt 

partibus praditi' coram ipſa Domina Regina, Ic. Uſque ad, &c. de judicio inde de 

& ſuper præmiſis reddends, &c. upon which there being a Default at the Day, 

Judgment was given againſt the Defendant : And now Mr. Broderick 

that this was irregular, and that the Plaintiff ought to have ſtaid for a Re- * Coke Entr. 160. Raft. 

Joinder, and he argued, that this was contrary to | the * Precedents, and he 334» 33 . Robinſon, 214, 
cited all thoſe in the Margin. Bur on the other Side Moumague argued, that Thom: 15 33 48. 
the Judgment was well given; and to prove it he cited Dyer 228. and * Buck's » Mick. 3. Will. 3. Rot. 
Caſe in Z. R. which he faid was a Caſe in Point. . 

Vol. III. 8 F | Per 


— 
W 0 8 52 * 
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Recovery Common. + 
Per Holt Ch. Juſt. Where the Record pleaded is in the ſame Court in which, 


the Action is brought; there Nul tiel Record is not ſo proper as to, crave Oyer 
of the Record, and that not at a Day to come, but inſtanter; but if the Plain- 
tiff replies Nal tiel Record, 'tis a Traverſe of the Defendant's Plea, and ſuch an 
Entry (as in this Caſe) is the proper Courſe, and more to the Defendant's Ag. 
vantage than Craving: Oyer, becauſe he has a Day given him to bring in the 
| Record, and there can be no Trial in this Cale, as where the Record is in ano- 
* Antea 3. * !ther|Court, and for that Reaſon *tis improper to rejoin * quod habetur aliquod tale 
Necordum, as it ought where the Record is in another Court; for in ſuch Cate 
B. R. awards a Certiorari to that Court, and the Iſſue is tried by their Certificate, 
"© 290 but ve cannot award a Certiorari * to our ſelves; for it would be abſurd to cer- 
9 8 tify our ſelves. Powell, Juſt. at firſt was of a contrary Opinion, that this Judg- 
ment was not well given, becauſe the Plaintiff had averred his Replication, which 
Avverment ought to have been "anſwered by the Defendant, for otherwiſe the Re- 
© "ord is not cloſed and perfected; but it being moved again upon another Day, he 
came over to the Opinion of the Chief Juſtice. - | 


(4) Adjudged, that where a Pleader miſrecites a private Act of Parliament, the 
atk Lev eee b va adverie Party. cannot demur, but muſt plead Aul tie! Record, for upon a De- 
cord is miſ-recited, the „ 1 : 
ther Side mul notdemur, murrer It mult be taken to be as pleaded. 

1 Vent. 212; Inferfor In an Action of Debt brought upon a Judgment. in an Inferior Court, if the 

Courts certify tenorem Defendant pleads Nul liel Record, they ſhall certify only lenorem Recordi; and 

Recordi. the Lord Chief Juſtice Hale ſaid, I hat he had teen Certiorari's which only certify 
fenorem Recordi. : | N ee eee 


Recovery Common, 


1 King verſus Melling. | 
2 Lev. 1 425. HS Caſe is reported in ſeveral Books, (viz.) The Father deviſed his 
1 Vent. 214, 225. Where Lands to his Son B. for Life, and after his Deceafe, to the Iſſue of his Bech, 
a Deviſe to B. and the Iflue g. and for Want of ſuch Tue Remainder over. B. ſuffered a Common Recove 
of his Body, makes an | th 
Eſtate-tail, and where ſuch and the Queſtion was, what Eſtate B. had. Two Judges held, that he had only 
an Eſtate is barred by an Eftate for Life, becauſe ſuch an Eſtate was expreſsly deviſed to him. But 
Common Recovery. Hale Ch. Juſt, held, that he had an Eftate-tarl by Implication, and by Conſequence 
| the Recovery well ſuffered, for the Words Iſſue of his Body is nomen colletiivum, 
and the Words which follow, (viz.) for Want of ſuch Iſſue, make an Eftate-taii ly 
Implication, but Judgment being given according to the Opinion of thoſe two 
| Judges, it was afterwards reverſed in the Exchequer-Chamber, according to the 
„ Opinion of * the Chief Juſtice; and there it was held, that where an Eſtate tailis 
barred by a Recovery, all Things depending upon it, as Remainders, and all 
Things derived out of it, ſuch as Rents, Sc. are barred as well as the Eſtate itſel, 
but nothing which is collateral. | 
Therefore a Recovery will not bar the Right of a Morigagee, unleſs he is 
vouched, ſo likewiſe of an execulory Deviſe; but it will bar a contingent Remainder. 


1 So where Tenant for Life, with a Power to make a Jointure on his Wife, 
ſuffers a Common Recovery, his Power is extinguiſhed ; but *tis otherwiſe where 
a Power is collateral; as for Inſtance, where an Executor has Power to ſell. 


One ſeiſed in Fee of Lands, granted a Rent de novo to A. in Tail, Remainder 
to B. in Fee; A. ſuffered a Common Recovery, Adjudged, that the Eſtate-tal 
was barred, and that the Recoveror had a Fee-ſimple, which ſhall not determine, 

though A. die without Iſſue. | | N 


(3) 


2 Lut. 1225. 


6 4) - But if the Tertenan! grants a Rent de novo to A. in Tail, who ſuffers a Com- 
mon Recovery, in this Caſe likewiſe the Recoveror hath a Fee-ſimple, but '5 
2 : | | cdetcr- 


15 
A 


FF\HIS Caſe is reported in * 2 Salk. by the Name of Clayton v. Kinnaſton, 2 Salk. 575. S8. C. A 


other Jointenant for Life releaſed to 7. P. the Queſtion was, whether the contin- 


determinable upon the Death of 4. without Iſſue; for. the Rent was not per- 
petual in its Nature, and in ſuch Caſe the Grantee ſhall not prejudice the 
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Lacy verſus Kinnaſton, Trin 13 Will. 3. B. R. 1 Ld. Raym. 688. 
he po er ec od i ode 9 | 


and in the * ſame Book, by the Name of Lacy v. Kinnaſione, but I do not ONS ” BAN 
find it ſtated any where, but only that it was held per Holt Ch. Juſt. that a Perpe- = wha arias { adg- 
tual Covenant, as he calls it, (viz.) Never to take any Advantage of a Deed or 
Covenant, is a Releaſe or Defeaſance of that Deed or Covenant; as for Inſtance, 
where W. R. enters into an Obligation to H. S. who covenants never to take any 
Advantage or to ſue V. R. upon that Bond; if afterwards an Action of Debt 
ſhould be brought upon it, in ſuch Cafe V. R. the Obligor, may plead this Co- 
venant in Bar to the Action, and this to avoid Circuity of Action, for the Obligee 
by this Covenant hath deprived himſelf of all the Remedy he can have upon this 
Bond; but if V. R. and R. V. are jointly and Meral) Bonn in e Bond to H.-S. 55 
who Covenants never io ſue M. R. upon that Bond; this is no Releaſe or Defeaſance flat £ 
of the Bond neither can it be pleaded in Bar, if an Action ſhould be brought on 
it, becauſe it doth not diſcharge the Right, but only the Remedy againſt . R. 
for he ſtill hath a Right of Action againſt R. V. the other Obligor; therefore if 
he (the Obligee) ſhould bring an Action of Debt upon this Bond againſt J. R. 
he is put to his. Action of Covenant againit the Obligee, which would not lie if 
this Covenant was a Releaſe, becauſe, a Releaſe to one Oblige2 is a Releaſe to 
both. And per Holt Chief Juſtice, a Releaſe of all his Right in ſuch Lands 
will not diſcharge a Judgment not executed, becauſe ſuch, Judgment doth 
not give or veſt any Right, but only makes it obnoxious; and liable to Exe- 
cution. | | 


8 
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An Acquittante in Law ought to be a Deed ſealed, but the Common Practice 1 Lev. 43. 
is otherwiſe ; an Acquittance for Rent due at Michaelmas laſt, is a good Diſcharge 


of all former Arrears ; bur *tis otherwiſe in an Avowry. - 


„— 


*KRemainder. . 


3 Contingent Remainder cannot depend upon an Eſtate for Years, becauſe (4 1 
it would make an Abeyance of the. Freehold, which the Law will never ; 
endure. > 8 | 
Neither can it depend upon an ſtate in Fee, becauſe after ſuch a Diſpoſal the (2) 
Owner hath no Eſtate left to limit. 
But it may depend upon an Eſtate for Life, or upon an Eſtate Tail, be- (43) p 


cauſe thoſe are but particular Eſtates, and a * bare Right of Entry will * 2 Lev. 35. 
preſerve it. 3 | F e 


ee e ee n (4) | ; 
The Caſe was, J. P. and W. H. were Joinlenants for Life. Remainder to the Raym. 413. 1 Vent. 


firſt Son of T. P. Sc. Remainder to the right Heirs of T. P. afterwards the 345. Jones 136. 
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Remainder. 


* 
_—_ 


fen Rechainder to the fitft Jon of J. Þ. was deſtroyed by the Deſcent of t 
C 


or Be dl te)” 2: | he In. 
fitahce to hit as Melt at Law to T. P. and adjudged that it was, becaufe, by 
the Releaſe of the Jointenant for Life to the other, (viz.) to T. P. the Fee was 
executed in T. P. the Releafee, and there was no particular Eſtate left in that 


* 


Jointenant to ſupport this Remainder. 

The Huſband being ſeiſed in Fee, deviſed to his W ife for Life, Remainder to 
her firſt Son, Remainder to his own right Heirs ; the Huſband died and the 
Widow married again; and ſhe and her F before a Son was Born, levied 
a Fine to one MWeſton in Fee, the Heir at Law of the Teftator having before that 
Time by Bargain and Sale, and Fine, conveyed the Land to the ſaid Huſband 
and Wife: adjudged, that the con'ingent Remainder to the Son was deſtroyed, be- 
cauſe the Reverſion in Fee being immediately, upon the Death of the Teſtator, 
in His Heir at Law: and that Reverſion being conveyed by him to the Wite by 
Bargain and Sale, and Fine, and ſhe having the particular Eſtate for Life, that 


Eſtate for Life was merged in the Conveyance of the Inheritance to her and her 


the Death of her Huſband. 


p. 300 
„ 
3 Lev. 284. 3 Mod. 
396. 2 Salk. 517, 618. 
2 Vent. | 5 
(73 
1 
| 9 | (9) 
{ 10 } 


Where the Atts of an 
Ideot are void, and where 
voidable. 


Huſband ; and by Confequence, when the Remainder came in Being, there was 
nothing to ſupport it; for it ſhall not be . by the Poſſibility which the 
Wife had to waive the Eſtate conveyed to her by the Bargain and Sale, c. after 


. 
s 


\ 


* Thompſon verſus Leech. 1 Ld Raym. 313. S. C. Caſes in Parl. 
d p00 nt 


FN HIS Caſe is reported afterwards and in ſeyeral Books, quod wide in the 
| Margin: But per Holt Ch. Juſt where there is a Tenant for Life, with a 
contingent Remainder, and he (the Tenant for Life) makes a Feoffment in Fee 
upon Condition, and the Contingency happens before the Condition is broken: 
in ſuch Cale the Contingency is for ever deſtroyed, becauſe there muſt be 
a pariicular Eſtate in Being, or a preſent Right of Entry when the Contingency 


happens. ; 


But if the Tenant for Life enters for Breach of the Condition before che Con- 
tingency happens, then the Contingency is revived and may veſt. 


Where there is Tenant for Life with a contingent Remainder to W. R. and 
then Tenant for Life is diſſeiſed, and after that a Deſcent and five Years is caſt ; 
now in ſuch Caſe the Contingent Remainder is gone, becauſe there is nothing left 
to ſupport it, for the Right of Entry is turned into a Right of Action. 


Doddington verſus Kyme. i Ld Raym. 203. S. C. named Ludding- 


ton verſus Kime. 


DJUDGED, that after a contingent mean Remainder in Fee is once 
| limited, no Eſtate after limited can be veſted, but when a contingent 
mean Remainder is not in Fee, but only for Life, or in Tail, an Eſtate aftct 
limited by ſubſequent Words may be veſted, as in Lewis Bowles's Caſe. 

But if Lands are deviſed to A. for Life, and if he hath Iſſue a Son, then 


to that Son in Fee; and if he hath no Son, then to B. and his Heirs, ao Eſtate 


ſhall veſt in B. 


Thomſon verſus Leech. Hill, 9 Will. z. B. R. 1 Ld. Raym. 313 
8. C. Caſes in Parl. 150. S8. C. 


MIMON LEE C H being Tevan/ for Life, Remainder in Tail to his firlt 

Son, Remainder to 8/r Simon in Tail; ſurrendered to Sir Simon, and after- 
wards had Iſſue a Son; and it was found, that the Father was Non Compos when 
he made this Surrender. 3 
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It was inſiſted, that this Surrender was not void, but only voidable ; for as to 


himſelf he cannot avoid it by Entry or by Pleading, or by the Writ Dum non fuit 
compos, which Writ * being to avoid his own Alienations, ſuppoſes that he demijir * P. 301 
and fo. doth the Writ De Udeota. inguirend, and the Law needs not preſcribe 
Methods to avoid his Acts, if they are void in themſelyes. aac tha 
But it was anſwered and reſolved per Holt Ch. Juſt. That the Deed of a Per- 
ſon Non Compos is void, that if he Grants a Rent, and the Grantee diſtrains for 
the Arrears, he may bring Treſpaſs, that his Letter of Attorney or his Bond are 
void: 'tis true, the Books ſay generally, that his Deeds or Bonds are not void, 
but that muſt be underſtood, as that the Obligor cannot plead Non eft faftum, 
becauſe it appears to be a Deed fairly executed, hut tis of no Force, becauſe of 
this latent Defect or Incapacity, which the Law requires ſhould be pleaded, and 
put in Iſſue ſpecially, and fo are all his Acts in Pais, except his Feoffments, and 
Livery and Seiſin, and thoſe are only voidable ; the Reaſon is, becauſe of the 
Reſpect the Law gives to a Feoffment upon the Account of its Solemnity in the 
Tranſmutation of a Freehold ; and the Writ De non compos mentis, which ſays 
Demifit, that muſt be underſtood of a Feoffment or a Fine, thoſe being the ancient 
and the only Conveyances at that Time: An Infant runs paralelled with an Ideot 
in all Caſes but this, (viz.) that an Ideot is not admitted to diſable, or ſtultify 
himſelf : And laſtly, his Deeds are void, becauſe the Law hath appointed no Act 
to be done for the avoiding them ; therefore this Deed of Surrender being void, 
the particular Eſtate for Lite was not determined by it, and by Conſequence the 
contingent Remainder not deſtroyed. | | | F; 


The Attorney General exhibited a Bill in Equity againſt the Defendant, to 1 Ch. R co , * _ 
make him accompt to a Lunalick, and to avoid a Bargain made by him, and this Where a Lunatick is to 
Vas held good, tho' the Lunatick was no 7011 for though *tis generally true, that he be made a Party, where 
ought to be made a b not in this Caſe, becauſe it would be to ſtultify himſelf. 
But where a Bill is brought in Nature of an Information by the Atlorney- 
General in Behalf of a Lunatick, there he ought to be made a Party, if tis not 
directly to ſtultify himſelf, as in the Caſe of an Infant, for he may recoyer his 


* 


Underſtanding, and then he is to have his Eſtate at his own Diſpoſal. 


_ n 8 


** 
. 


* Rent, | 15 38 AY | P. 302 
Tregarne verſus Fletcher. Hill. 8 Will. 3- B. R. 1 Ld. Raym. 154. 
T1 Caſe is reported in 2 bell. bur quite different : [t Io Replevin, » Selk. 676, B) the Name 


the Defendant avowed, for that a Rent was granted to him iſfuing out of of Tregame v. Fletcher. 
Black-acre, inter alia, Sc. and that the Rent being in Arrear, he diſtrained in Whew the Pleading inter 
Black-acre predif” ; and upon a Demurer to this Plea it was adjudged" il; for n 9 Antea 
per Holt Ch. Juſt. he ought to have ſet forth the Gtant itſelf, that the Plaintiff R 
might diſcern it and have an Opportunity to reply an'Entry, Eviction, or Recovery, 

to avoid the Deſendant's Title, and the rather, becauſe this was in the Caſe of a 


- 
. 
” * 


Rent: charge, for in an Aſſiſe for ſuch a Rent all' the Tertenants muſt be hamed; 


beſides, the Rent is entire and iſſues out of every Pareel of the Land charged 
therrwith, ſo that thoſe Words inter alia {liew/an Uncertainty upon the Face of 
the Plea it ſelf. wrt Fr 2 aj 


IN an Action of Debt for Rent, the Defendant pleaded, that the Plaintiff , wi C31 Wilfor 
JJC eK eee, WE 2 1 tit 1 Wilſon 314. 2 Wilſon 
1. Nil babuit in tenementis, Ec. The Plaintiff replied, chat he Was Poflaffe of 208. Where Nil pabuit 
a Leaſe in the Tenements for forty Tears, made to him by the Loru 901 ton in tenementis is a good 
who had Power to demiſe the ſame; and upon a Demurrer to this Replicatioſff wa mw 8 = _ 
was adjudged good, without ſetting out the“ Title, for MI habuit in tenementis is Replevin 1. See 3 Li 

+ DO, 207 -. r Ie eee Wa, þ epievin 1. Dee 3 Lev. 
dhe Iſſue, and the Plaintiff might reply, . — fatt Babuit mn tenementis, (viz.) 193. Aylett v. Williams 
in Fee,” or in Tail, Sc. and Evidence migiit be gwen ät the Trial of any other and Lee. 
Vol. III. 8 8 Eſtate 


as 


Rent. 


Eſtate for where the Iſſue is Nil babuit in tenemeniis, the particular Estate 4. 
ledged in the Pleadings 1 is only Form. 


f 0 | 
1 Roll. Rep. 50 The Leſſor made a Leaſe, (viz.) in Confideration of the Payment of the Renc 
herein after mentioned; he leaſed, Sc. and afterwards in this Leaſe the Leſſee 

covenanted with the Leflor, his Heirs and Aſſigns, to pay 10 J. yearly : agjuderd, 
P. 303 this was a Rent and not a Sum in Groſs, for: as a Contract is aftus contra * alum, 
ſo a Covenant is convenire, which ex vi Termini ought to be on both Sides, thereforg 
the Word Covenant mult relate to both, 


1 5 3 n In Debt for Rent, the Plaintiff declared on a Leaſe at Will, dated 25th March 
ARion of Debt! is brought rendering 10 J. Rent by quarterly Payments, and that he (che Defendant) enter- 
upon an entire Contract, ed, and \ was poſſeſſed till Chriſtmas, following, and for 503. for a Quarter s 
and where not. Rent, ending at Chriſtmas this Action was brought; and upon a Demurrer to the 
Declaration, it was objected againſt the Plaintiff, that he had ſued for a Quar- 
ter's Rent due at Cbriſt mas, when 7700 Quarters more were due, (viz) Midſummer 
and Michaelmas Rent, and ſo the Action was brought for leſs than was due; with- 

out ſhewing how. the Reſt was diſcharged : Sed per "Curiam, every Quarter's Rent 
is a ſeveral Debt, for which diſtinct Actions may be brought; and ſo not 
8 like an Action of Debt for Part of the Money upon an entire Contract. 
Raym. 1 ( . Whether | Leaſe to the Defendant for twenty one Years, rendering Rent, afterwards the 
Debt will lie where there Leſſor who had the Fee, granted the Rent to the Plaintiff, but not the Reverſion 
is no Privity of Contract. and the Grantee of this Rent brought an Action of Debt for the Rent Arrear; 
the Defendant pleaded Nil debet, upon which they were at Iſſue, and the Plain- 
tiff had a Verdict; the Court was divided, whether an Action of Debt would 
lie; two Judges of Opinion, that it did not, becauſe there was no Privity of 
Contract between the Grantee of the Rent, and the Leſſee; two other Judges 
of another Opinion, becauſe the Rent was originally ſubject to an Action of 
Debt, and though 'tis now in another, (viz.) in the Hands of the Grantee, yer 
the Law is ſtill the ſame; beſides, here is a Privity of Contract between them, 
becauſe the Leſſee having attorned to the Grantee of the Rent, this Attornment 
is quaſi a new Contract between them. See the Calc of Aras v. Walkyns. 


(6) lk Tenant in Fee or in Tail die, his Executor may have an Action of Debt by 
N by n Sen ie the Statute 32 H. 8. for the Rent Arrear, and due in the Life Time of 
Fa of Md no. the Teſtator, or he may diſtrain ; but r this Act the Executor had no Re- 
medy at Common Law. 
1 Cro. 3 . So it was in the Caſe of a Tenant pur auter vie, for his Executor had no Re- 
mea till the Death of Ceſui que vie; but now he may diſtrain, or have an 

Action of Debt for the Rent Arrear. wo 


(8) Hees for Life die, his Executor might bring an Action of Debt for the 
P. 304 Rent Arrear, and this was his Remedy at Common Law; but a new Remedy' Is 
given by this Stature, and that 1 is to diſtrain. 


PF EMS But if a Grantes AC; a Rent for twenty Yrs: if he ſo ES live, 3 there is 
Rent in Arrear, and then the Grantee. dies, his Executor cannot diſtrain for 
the Arrears within this Statute, but muſt keep to his Remedy at Common Law. 


66 If Tenant in Fee had made a Leaſe for Years, he or his Executors might have 

an Action of Debt at Common Law for the Rent Arrear, but not if he had made 

a Gift in Tail, or Leaſe for Life; becauſe in ſuch Caſe the Rent is a Freehuld, 

and an Action of Debt being only a perſonal Action, lies only for a Chattel In- 

tereſt: But now an Executor may bring Debt within this Statute, but this 

La. intended where hg Rent iſſues out of 1 xechold, and not EG | 
an m 


l Yea ears yp 1 1 * n made an Underleaſe to JW. K. 
Adjudged,. that his er or Adminiſtrator may have an BAN of 
4 ebt 


1. 


A — 2 — * = 


n . * — l wy = * 


Repleader. 
Debt for the Rent Arrear upon the Underleaſe, and not the Adminiſtrator Je 
Bonis non of the Leſſee, though he hath the Reverſion, for he comes in by a Col- 


lateral Title paramount the Leaſe, 


— 


a 


| - Repleader, See Default, 1. | | | . 303 


Witts verſus Polehampton. Mich. 10 Will. 3. B. R. 


P E R Holt Ch. Juſt, Where the Plea of the Defendant confeſſes the Duty Difference FR the Iſſue 

foi Wiel the Plaintiff declared, but doth not ſufficiently avoid it, and is immaterial, and where 
thereupon IfT:e is joined on an immaterial Thing, if *tis found for the Plaintiff, Nate 1 wy an imma- 
he ſhall have Judgment, though the 1ſue was immaterial, but where the Defen- : pon ov - vi 
dant's Plea avoids the Plaintiff's Duty, who replies and traverſes a Matter not; Rep. Nicholls“ Caſe. 
material, and Iſſue is taken upon ſuch * immaterial Traverſe, and 'tis found for 2 Cro. 5. 
him, the Statute of Feofailes will not help in ſuch Caſe ; but there muſt be a Re- 


pleader. | 


£ | (2) 
Trover againſt Huſband and Wife, upon the Converſion made by the Wife to Wbere the Ifue is imma- 
her own Uſe they pleaded, quod igſi non ſunt culpabiles, upon which they were at m— 
Iſſue, and the Plaintiff had a Verdict; but a Repleader was awarded, becauſe the 
Wrong done being alledged to be done by the Wife, and none by the Huſband, 
the Iſſue ſhould have been quod ipſa non eſt culpabilis. . 


| 5 1 
But though a Repleader hath been allowed after a Verdict, as in the Caſe laſt Repleader allowed after a 


mentioned, it was never yet allowed after a Demurrer; ſo it was reported by Mr. 8 N . » 
Laich; but ſince his Time it hath been allowed; as for Inſtance. | ra, . 


| | | (4 Fe 
In a Quantum meruit by a Surgeon for curing a Wound, the Defendant plead- 3 Lev. 440 Revleader | 

ed a Tender of two Guineas Value 45 5. which was ſufficient and traverſed, that dae after a Demurrer 

the Plaintiff deſerved more; and upon a Demurrer to this Plea it was. adjudged TR 

to be ill, becauſe the Traverſe made it double and impertinent; beſides no ſuch 

Value could be ſet on Guineas, and a Repleader was awarded, but without a Tra- 

verſe, and the Plea was to be of a Tender of 45s. and Iſſue to be taken of the. b. 206 

Sufficiency thereof; 'tis true, it hath been often denied, that any Repleader * ** 30 

ſhould be after a Demurrer, but only after Tſe joined; but here it was not only 

after a Demurrer, but after that Demurrer was argued, 


And yet ſince this laft Caſe ir hath been ruled, that a Repleader can never be ja. _ ] 2 No Res 
awarded after a Demurrer, nor after a Writ of Error, but only after Iſſue joined pleader after a Demurrer, 
| $4 | * | e nor a Writ of Error. 


an 


tl 
— 


Replevin and Avowzv. 


Challoner verſus Clayton. Paſch. 10 Will. 3. S. C. cited in 1 Ld. 
; Raym. 33+ | | 


2 
— 


IN Replevin, the Defendant avowed for Rent, ſetting. forth, that he was poſ⸗ 1 

ſeed of a Houſe for ſeveral Years yet to come, and being ſo poſſeſſed, he A 223 8 
miſed it to the Plaintiff for one Year, rendering Rent, c. The Plaintiff re- forth any Title not good. 
plied, that the Defendant Nibil babuit in Tenementis; the Defendant rejoined See Antea Rent 2. 
quod ſatis babuit, £7. aud upon a Demurrer to this Rejoinder Mr. Northey moved 
to amend it, for that he could not make good his Avowry, there being * no * See Freeman v. Jugg. 
Title ſet forth; 'tis true, in an Action of. Debt for Rent reſerved upon a Leaſe, Polen 3+ 
the Defendant may plead Nibil babuit in Tenementis, and the Plaintiff in his Re- 
plication may ſhew Title, becauſe quod cum dimiſit is a ſufficient Allegation in a 
Declaration; but in an Avowry ' a Title ſhould be ſhewn, and therefore tis not 
proper in a Rejoinder OO Wo df rg 
ny „„ Baker 
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F wry 
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Replevin and Avowry. Requeſt. 


Baker verſus Lade. Mich. 4 Will. z. B. RK 


Met 1 5. N Replevin, the Defendant avowed for a Rent-Charge, ſetting forth, that his 
Aa. be pleaded 6 bo ope- Father was ſeiſed in Fee, and in Conſideration of 5 5. and natural Affection 
rates by Law. dedit & conceſſit the Reverſion to him, that this Grant was without any Attorn- 

FF, 107 ment, and that it did operate as a Covenant to ſtand ſeiſed, &c. and“ upon a De- 
+ 4 Mod 149. 2 Vent. murrer, three Judges in the F Common Pleas held the Plea to be good by the 


259, 3 Lev. 291. Words Dedit & Conceſfit, becauſe the Court will judge what the Law is upon 
thoſe Words, (viz.) that it will amount to a Covenant to fland ſeiſed; but Pollex- 
fen Ch. Juſt. held the Plea to be ill, for that the Defendant ought to have 
pleaded according to the Operation of this Deed by Law, (viz.) that his Father 
did covenant to ſtand ſeiſed, and not by the Words Dedit & Conceſſit ; and there- 
upon a Writ of Error was brought in B. K. and according to the Opinion of 
Pollexfen, the Judgment was reverſed, (viz.) that this Deed ſhould have been 
pleaded according to the Operation of Law. ld 8 


Freeman verſus Jugg. Trin. 12 Will. 3. B. R. 

13) __ FN Replevin for taking a Horſe, the Defendant avowed, that he was poſſeſſed of 
1 the Cloſe, being the Locus in quo, Sc. for a Term of Years yet «4 . 
ſhew where the Fee is, and and being ſo poſſeſſed, the Horſe was Damage feaſant there, Sc. the Plaintiff 
how the particular Eſtate replied, that the Defendant was to keep up his Fences round the ſaid Cloſe, but 
is derived. that the ſame being down, and out of Repair, the Horſe eſcaped into the Cloſe 
| for Want of good Fences, upon which they were at Iſſue, and at the Trial the 
Plaintiff was Nonſuit; and now it was moved in Arreſt of Judgment, that 

this Avowry was ill, becauſe in all Avowries for Damoge-feaſant, the Ayawant 

| | muſt ſhew where the * Fee is, and how the particular Eſtate is derived, quod fuit 
ee Challoner v. Cley- conceſſum per Curiam, if there is a Demurrer to ſuch Avowry ; but becauſe the 
ton. Antea 1. Plaintiff by his Replication had waived that Matter, and confeſſed and admitted 
a Poſſeſſion in the Avowant, that is ſufficient to juſtify a Diſtreſs Damage-feaſont 
and hath cured this Defect in the Avowry.. a 


: (4) . In Replevin, the General Iſſue is Non Cepit, but the Defendant may plead Pr. 
You 466. 38 on get perty in himſelf, and this he may do, either in Bar or in Abe to the 
Property either in Bar or Action; but if he plead Property in a Stranger, he muſt conclude in Abatement; 
Abatement, 2 Lut. 1151. and *ris to be obſerved, that upon the General Iſſue, Property cannot be given in 
| Evidence, therefore it mult be pleaded there, as to the Plaintiff in Replevin, he 
mult have a Property either general or ſpecial, and his Replevin muſt be either 
in Detinuir or Detinet ; if in the firſt Caſe, then the Plaintiff hath his Goods 
again, and the Action is brought only for Damages in the Taking and- Detain- 

ing; if 'tis brought in the Detinet, then 'tis where the Goods are {till detained 
from him. = | | 
The Declaration muſt be not only of a Taking in a Vill or Town ; but is 

27.203 guodam loco vocat', Sc. otherwiſe *tis naught upon a Demurrer, but ſuch a De- 
claration in an Action of Treſpaſs is good. | 
Replevin for Taking ſeveral of his Beaſts in quibuſdam locis, called 4. and J. 


5 5 $7» upon a Demurrer to this Declaration it was held ill, becauſe the Plaintiff ought 
= | do ſhew how many were taken in one Place, and how many in another Place. 
| | The Defendant in Replevin had no Damages given at Common Law, but thi 
Jones 414- is by the Statute 7 and-21 H. 8. Felt] 59S, 
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VNequeſt. 


KHReſolutions where a. Special Requeſt is to be made; and alete a Gebel 


; > - promiſe B. to deliver him two Pipes of Wine out of my Cellar, 10." 

I QrNchoſen by him, in ſuch Caſe he muſt make the Regugſt, but if I promiſe 

to deliver to C. two Pipes of Wine to be choſen by C. 1 muſt Requeſt him 0 
chooſe them. 1 1 . 

155 1 ; | het 


" 


. 


(4 


Allen 25. 


— 
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Requeſt. 


—_— 


— —„—- 


— 


Where a Man romiſeth to pay a precedent Duty, chere Licet ſedius reguiſit' Noy gs. x ch. * 
is ſufficient, becauſe there Was a Duty without the Promiſe, as if one buy or bor- 3 4 21 ä 
row my Horſe, and promiſeth to pay ſo much upon Requeſt. | 


But if the Promiſe is collateral, as for Inſtance, to pay the Debt of a Stranger 


upon Requeſt ; there the Regueſt is Part of the Agreement and traverſable, for 


there was no Duty before the Promiſe made, and for that Reaſon the Regueſt 
muſt be ſpecially alledged, for the Bringing the Action will not be a ſufficient Re- 
queſt ; ſo likewiſe where there are mutual Promiſes to pay each other 41. upon 1 Saund. 35. 


Requeſt, if they do not perform ſuch an Award, the Requeſt muſt be ſpecially 
| alledged. e A | | 


(3) 


But as to this Matter, there is ſome Difference in the Action brought; for 
if 1 promiſe to redeliver, upon Requeſt, ſuch Goods as were delivered to me, 
there if an Action of Detinue is brought, the Plaintiff need nor alledge a Special 


Requeſt, becauſe there was a precedent Duty as aforeſaid, and the Action is 
brought for the Thing itſelf. ES 


„ 


| Toy 
But if an Action on the Caſe is brought for theſe Goods, then the Requeſt . 


muſt be ſpectally alledged ; for *tis not brought for the Thing itſelf, but for 
Damages. | 


Where a Promiſe is made to pay Money to the Plaintiff. upon Requeſt, there rey 
needs no ſpecial Requeſt ; but if the Promiſe was made to A. to pay B. ſo much 
Money upon Requeſt ; there mult be a Special Requeſt alledged ; and fo, if the 
Promiſe was made to the Plaintiff himſelf to do any collateral Act upon Requeſt, 


as to Purchaſe, c. there mult be a. Special Requeſt alledged. 


Fitzhugh verſus Dennington. Mich. 4 Annz. 2 Ld. Raym, 1094. 
S. C. 6 Mod. 227, 259. 8. E. | | 
| : LS 
D EBT upon a Bond conditioned at the End of Seven Years, to make the 2 Salk. 535. Where a Re- 
Plaintiff free of the Foiner's Company, if requeſted thereunto; the Defendant queſt 15 t0 2 
pleaded, that at the End of ſrven Years he was not requeſted, and upon Demurrer Thing, it mult be averrete 
to this Plea the Defendant. had Judgment, becauſe the Requeſt being to do a 
collateral Thing ;, and being Part of the Condition, ought to have been averred 
by the Plaintiff, which he had not done; *tis true, it was objected againſt the Plea, 
that the Defendant ſhould have pleaded generally, that he was not requeſted, but 
he had pleaded, that he was not requeſted at the End of ſeven Years, &c. it ſhould 
have been before the End: of ſeven Years : But per Curiam, the Condition was 


not to make the Plaintiff free, pot terminum of ſeven Years, but ad terminum, and 


the End of a Thing is always Part of that of which 'tis an End, ſo that he was to 
be made free on the laſt Day of the ſeven Years, and to make a Requeſt ſome | 


Time of that Day, ſo that the Defendant might have a reaſonable Time to pro- 
cure it to be done. | . | . 


8 55 | 83 
The Defendant borrowed Money for the Uſe of his Mother, and gave Bond Mod. Ow _ 2 1 
to pay it on Demand, if his Mother did not; and in an Action of Debt brought Mere 13 made there licet 
on this Bond, the Defendant after Oyer demurred to the Declaration, for that ſæpius requiſitus is-ſufli- 
the Plaintiff did not lay any Special Requeſt, when, and where he required the cient. 
Mother to pay it, and that the general Allegation Licet * ſepius requifitus will not * P. 310 
be ſufficient, which is very true, where there is ne Duty till à Demand made; — 
but per Curiam, here was a Duty ab initio, which the Law makes payable on De- 
mand, and in ſuch Caſe tis not neceſſary to alledge an expreſs Demand. 
: 1 C AO DER"; | 9 
Caſe, c. in which the Plaintiff declared, chat T. S. owed kim 201. and that 1 Vent. 71, 74. Where a 
the Defendant owed T. 8. 201, and that in-Conſideration, the Plain, at che he dle. 
Special Inſtance and Requeſt of the Defendant would proeure an Order from . S. 
directed to the Defendant, to pay the 20 J. to the Plaintiff ; he the Defendant = 
promiſed to pay it, that accordingly, he (the Plaintiff) did procure an Order, 
Vor. III. 5 | 8 H a Se. 
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Re ſcous. Reſervation. 
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£47 


(2) 


2 Lev. 26, 


. 371 


(33. 
3 Lev. 46. ö 


(4 + 
Mod. Caſes, 210. 


+24 


"Mod. Caſes, 211. 
What is a Reſcous. 


2 


Sc. which he ſhewed to the Defendant, and required him to pay the Money. 
which he refuſed; and upon a Demurrer to this Declaration it was objected, chat 
he did not alledge that he procuted this Order at the Requeſt of the Defendant, 
and ſince the Promiſe was not made on a Conſideration of a Duty to the Plain- 
tiff himſelf, but in Conſideration of a collateral Duty which became due upon a 
Special Promiſe, therefore a Requeſt ſhould be alledged to pay the Money, and 
both the Time and Place ſet forrh ſpecially : Sed per Curiam, no other Requeſt 
is neceſſary than what is ſet forth in the Agreement, (viz.) that the Plaintiff, at 
the —_— of the Defendant, did procure the Order, and no ſubſequent Requeſt 
was intended. | . 1 * 


— + - » © I RT TIRE — _- . * A » - = gt " -- . „ ow . « „ — 
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. Keſcous, . 
Anonymous. Mich. 8 Will. 3. C. B. 


PE R Treby Ch. Juſt. of C. B. upon an unlawful Diſtreſs, the Owner of the 
Cattle may reſcue them before nnpounding, but not afterf. 
Reſcous was returned to be done to the Bailiff : E/ per Curiam, tis good, 
whether he be Bailiff of a Francbiſe, or the Sheriff's Bailiff. | 


* Caſe apainſt the Sheriff upon an Eſcape on meſne Proceſs, 'the' Defendant 


pleaded a Reſcous, and upon a Demurrer to this Plea, he had Judgment, though | 


he did not ſet forth, that the Reſcous was returned. 


Where a Bailiff hath a Warrant to arreſt a Man, and is hindered in the Exe- 
.cution of his Office, this is #0 Reſcous unleſs there was an aZual Arreſt ; but ts 


a Miſdemeanor and Contempt of that Court out of which the Proceſs iſſues. 


Caſe againſt the Defendant for a Reſcous upon meſne Proceſs ; the Evidence at 
the Trial was, that the Bailiff ſtood at the Street Door, and ſent his Follower u 
three Pair of Stairs in a diſguiſed Habit, with the Warrant, who laid Hands on 


. R. and told him, that he arreſted him; but W. R. with the Help of ſome 
Women got from the Follower and ran down Stairs, and the Defendant hearing 
a Noiſe, run up and put the ſaid V. R. into a Room, then locked the Door 


and would not ſuffer the Bailiff to enter. Halt Ch. Juſt. doubted whether this 


P. 212 


. 1 ) 
1 Vent. 161. Reſervation 


what it is. 


was a lawful Arreſt, being by the Bailiff's Servant or Follower, and not in the 


Preſence of the Bailiff himſelf; but ſaid, that the Plaintiff muſt prove his Cauſe 


of Action againſt V. R. and that he muſt prove the Writ and Warrant, by pro- 
ducing ſworn Copies of them, and he muſt prove the Manner of the Arreſt, that 
it may appear to the Court to be a lawful Arreſt ; and in Point of Damages, he 


muſt likewiſe prove the Loſs of his Debt, (via.) that V. R. became inſolvent, 
or could not be retaken. g | | | 
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Reſervation is a. King, of, a Return of ſomething back in, Retribution, of 
what paſſes away; and therefore whatever, it is, it ſhall be carried over 

to him ho ſhould have ſucceeded, to the Eſtate, or to the Thing demiſed, if 
no Leaſe had been made; and therefore, where a Man ſeiſed in Fee makes a 
Leaſe. for Tears, reſerving Rent, this Rent is deſcendable to the Heir, as the 


Land itſelf out of which it iſſues doth deſcend, becauſe it comes in Lieu of 
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Reſtitution. 


—_ 
E 


1 2 


* — 
—_ — 


The Tenant in Fee-ſimple made a Leaſe for Years, reſerving Rent to him and to 2 Saund. Go. 
his Executors; per Curiam, the Rent ſhall not go to them, becauſe *tis not 

a Jeſtamentary Eſtate; and therefore it fhall determine with the Life of the 

Leſſor. | Wane 


$ if Leflee for 100 Years, make a Leaſe for forty Years, tendering Rent to 


bim and his Heirs, this is void as to his Heirs; atid ſhall likewiſe determine with os 
the Life of the Leſſor. Ds | | TH 8 
So likewiſe, if the Rent is referved to himſelf, without any other additional — ( 4) 


Words, becauſe the Rent is a new Creature, and cannot have a longer Duration 
than its Creation gave it. i | 


Bur i Tenant in Fee make a Leaſe for Tarn reſerving Rent to him and bis 1 Vent 142 ) 
Amiens, this ſhall go to his Aeirs, - ; 


If *tis reſerved to him and his Aſſignes durante Termino, Sc. or to him durante (6 
Jermino, or to him and his Executors durante Termino ; in theſe Caſes thoſe Addi- 
tional Words ſhew that the Rent ſhould continue to be paid as long as the Term 
zs in Being, and in ſuch Caſe it ſhall deſcend with the Reverſion to the Heir at 
Law, and the Word Executor is void, and the Reſervation ſhall be as if it had 
been to him only during the Term. 5, | „ 
C71 


1 Vent, 172, 


Leſſee for Years ſurrendered to the Leſſor by Parol, reſerving a Rent: Ad- 
judged, that this was a good Reſervation upon the Contract, and that an Action 
of Debt would lie for the Rent after the firſt Day of Payment incurred, though 

the * Reſervation was by Way of Contract, and without any Deed. 


+4 


* 
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Reſtitution, 
The King verſus Harris. Trin. 11 Will. 3. B. R. I Ld. Raym. 440. 
| . e, AR . | | 
H E Caſe was, Harris was ouſted. by a Vi Liaca amovende, and Morgan 5 Mod. 1 | Where 
T put into Poſſeſſion ; afterwards Harris got the Juſtices of the Peace to Reſtitution was not made 
inquire into the Force, and accordingly, on the 201b of October, 1695. an In- = 1 "_ — 
quiſition was taken. by which it was found, that Morgan forcibly entered and de- 5 ; Gas — 
rained the Church, and about three Years, and two Months after this Inquiſition 
was taken, (viz.) in December, 1698, the Juſtices awarded a Precept to reſtore 
Harris, which was executed; and thereupon Morgan brought a Certiorari, to re- 
move this Inquiſition into B. R. and a Writ of Reſtilution was awarded, with this 
Entry, Quia conſtat nobis ſuper ſeparalia Sacramenta, quod Reſtitutio ſuperinde was 
not made, till three Years after the Inguiſition taken, &c. for the Statute intended 
a ſpeedy Remedy for the Poſſeſſion, which was loſt, without trying the Right, 
and an Execution fo long after is not a freſh Purſuit, and might be dangerous to 
Purchaſers ;z and *tis in this Caſe as in the Caſe of a Conviction of a Forcible 


Entry upon View, upon the Statute * 15 Rich, 2. where the Commitment muſt “ 15 Rich. 2. cap. 
be made preſently. | 


The Defendant's Goods were ſeiſed, being imported contrary to the Act of Navi- Hrg. C * 1 

gation; and afterwards the Property was claimed by C. and others; and the Queſtion Writ ee © 
was, whether the Court ought to grant Writs of Reſtitution, ex debits Fuſtitiæ, gratia. 
upon giving Security; and adjudged not, for *tis diſcretionary in the Court, and 


if granted tis ex gratia. | eee | eee e 14 
| y | A ä } A; FF ISL nee d \ : 4 „ . 1 7 3 
At Common Law where Goods were. feloniouſiy taken away, the Owner had Formerly the King never 
% Remedy to recover them but by Appeal; and therefore, if the Party was proceeded on an India. 
95 e 1 ad. indicted ment till a Year after the 
| L1 * | ." Offence, that the Party 
might bring an Appeal, 


— 


Returns of Proceſs. Revocation. 


\ 


| indicted before the Appeal brought, and either convicted or acquitted, the 
Appeal was barred, and conſequently the Owner loſt his Goods for ever; for if 
convicted, they were forfeited to the King, and if acquitted, that was a 

Bar to the Appeal; therefore in Favour to the Owner, and to give him a 5 
ble Time to bring his Appeal, the King ſeldom proceeded by Way of Indidment 
till a full Year after the Offence done. But then there was this Inconvenience, 
that the King's Evidence were either kept Secret or died, and the Party would 
bring an Appeal; therefore by the Statute 21 H. 8..cap. 11. the Owner had the 
fame Advantage upon a Conviction as he had upon the Appeal (viz.) that a 

- Writ of Reſtitution ſhould be awarded as well upon a Conviction on an Indict- 
ment, as on an Appeal. | 1 


all * 
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Returns of P2oceſs. 


Yelv. 1 . the EF OR E the Statute of Ed. 2. the Sheriff or other Officer never put his 
Statute of Ed. 2. the Name to the Return, but now by that Statute he muſt do it; and there. 
Sheriff never put his fore, as at Common Law, the Party might fay, that the Sheriff did not make 
e the Return, becauſe his Name was not indorſed, ſo he may ſtill, though his 
Name is indorſed, becauſe the Statute hath not taken away that Averment, for 
the Party may aver, that he who indorſed the Writ is not Sheriff. 
Sid. 23. Ir he return At Common Law, if the Sheriff had made a Falſe Return, or no Return at all, 
Cepi Corpus, and hath an Action on the Caſe would lie againſt him. 2 8 Wm 
not the Body ready, he Hg es * | GE 


ſhall be amerced, Poſte® Bur if he return Cepi Corpus, and hath not the Body ready at the Day, he ſhall 

BY (3) be amerced till he have him, or aſſign the Bail-Bond to the Plaintiff, but no 

Action lies againſt him in this Caſe for a Falſe Return, becauſe he is compellable 

to take Bail. But if an Action ſhould be brought againſt him he ought 

1 Vent. 55, 85. not to demur to the Declaration, but to plead the Statute by which he is com- 
pellable to take Bail. TOI ” 

P. 315 5 | 

(4) » Caſe againſt the Sheriffs of London and Middleſex, for a falſe Return of a Bill 

x dey. 330: AS 1 of Middleſex, which was Cepi Corpus and paratum habeo, when in Truth : had 

a Cepi Corpus, and hath not the Body at the Day of the Return of the Writ ; the Defendants pleaded the 

not the Body ready, he Statute 23 H. 6, that they took Bail for the Appearance of the Prifoner, and ſo 

ſhall be amerced. Antea diſcharged him, and that at the Day of the Return of the Writ, they returned 

HS Ciepi Corpus, Sc. The Plaintiff replied Proteſtando, that the Defendants did not 

take ſufficient Bail, Ic. and then pleaded, that they had not the Body ready; 

and upon a Demurrer to this Replication it was inſiſted for the Plaintiff, that 

though an Action for an Eſcape would not in this Caſe lie againſt the Sheriff, be- 

cauſe he is enjoined by the Statute to /ake Bail, yet an Action for this falſe Return 

will lie: But per Curiam, at Common Law there was no other Return than Cepi 

Corpus, or Non eft Invenius; and that this Statute makes no Alteration of the Re- 

turns; and by Conſequence no Action lies againſt him for returning Cepi Cor- 

pus, and the Words Paraium babeo makes him liable to be amerced till he hath | 


— — - 


* 


, Bevocation- 


Counteſs of Bridgwater verſus Duke of Bolton, 2 Ld. Raym. 966. 
p . | ns, wa NP I To wort | S, C. ; PMN * | 
rc 


Salk. 236. S. C. N this Caſe it was held by Pewis, Serjeant, and admitted by Mr. Cowper on 
Where « Man morigages J. the other Side, as ofren adjudged in Chancery, char where the Teſtro 
his Land after he hath feiſed in Fee, and by his Laft Will deviſetb bis Lands to W. R. in Fee, and 


deviſed them by Will, tis 47 i 
oly . mh od Afterwards he mortgages the ſame Lands in Fee 70 W. M. and then dies _—_— 


ſo much as is mortgaged. 


— 


8 


4 


Riot. 


Principal and Intereſt is paid, that this Mortgage doth not amount to a total Re 


— 


vocation of the Will, but only quoad ſo much, for which the Lands were mortga- 
ged, and that the Deviſee ſhall have the Equity of Redemption. 


* The Teſtator made a Will of Lands, and afterwards he made another Will, Hard. © 3 a 

but it did not appear that any Lands were deviſed by this ſubſequent Will; and ſubſequent Will ſhall not 
this Matter being found in a ſpecial Verdict, Hale Ch. Juſt. held, that a ſecond revoke a former. 
Will ſubſtantive, and independent of the firſt; is a Reyocation thereof, whe- | 
ther tis conſiſtent or not; but if it be depending on the firſt Will, or relative 
to it, 'tis not a Revocation ſo far as *tis conſiſtent, becauſe it may be in Confirm- 
ation of the firſt Will; and this might be fo in the principal Caſe, for any Thing 
| appears to the contrary. | | | 95 9 . 


= * 


A Settlement was made, and therein a Power was reſerved to revoke by Inden- Where a Pie and Deed 
ture ſealed in the Preſence of rhree Witneſſes ; afterwards, the Party, without make N — 
taking Notice of his Power, covenanted by Indenture to levy a Fine to other Uſes, ®' 9 
which Indenture was ſcaled in the Preſence of itbree Witneſſes, and afterwards a 
Fine was levied accordingly; the Queſtion was, whether this was a Revocation 
of the firſt Settlement: Et per Curiam, the Covenant alone will not do it, becauſe 
it raiſes no Uſes, nor paſſes any Eſtate; and the Fine alone will not do it, becauſe 
'ris no Indenture in the ſtrict Acceptation of the Word, but beth together make 
a good Conveyance, and by Conſequence a good Revocation. 


| (4) 
Where a Feoffment is made to Uſes, with a Power to revoke and limit new 1 Vent. 197. 1 Ch. 
Ules, there the Feoffor may revoke and limit in infinitum; but where the Rep. r ORs 


Power is only to revoke, there, when that Power is executed, he cannot limit 


Biot. „„ 
Anonymous. Paſch. 1 Will. 3. B. R. 


P E R Holt Ch. Juſt. an Indictment againſt . R. for that he cun multis ali, 


at H. Fc. did commit a Riot, is good. WI 


Adjudged, that where Rioters are convicted upon View of two Fuſtices,. the Where the Sheriff muſt 


Sheriff muſt be a Party to the Inquiſition, upon the Statute 13 H. 4. but if the bes hoy 5 as 2 
diſperſe themſelves before Conviction, the Sheriff need not be a Party, for in o ũ᷑ę ³ U 


ſuch Caſe the two Juſtices may make the Inquiſition without him, and this is 
pro Domino Rege; but if the Juſtices negle& to make an Inquiſition within a 
Month after the Riot, they are puniſhable, but the Lapſe of the Month doth not 


determine that Authority to make an Inquiſition, but only ſubjects them to a 
Penalty for not doing it within that Time. | | 5 


One Tempeſt, and two more, were convicted for a Riot, upon View of. 1 Raym. 406. 
Juſtices, and of the Sheriff of the County, contra formam Statuti, and they were i 
Jned by the two Juſtices; and upon a Writ of Error brought, the Error aſſign- 13 H. 4. cap. 7. 
ed was, that the Sheriff did not join with the Juſtices in ſetting the Frae, when 5 
the Statute expreisly requires, that he ſhould be joined with che Juſtice in the 
whole Proceedings, and for this Cauſe the Judgment was reverſed. b 

Several were indicted. for a Riot, it was moved, that the Proſecutor might ggod. oa! 2 
Name two or three, and try it-againſt. them, and that the reſt might enter into a : 
Rule to plead Not guilty, and a Rule was made accordingly;'this being to prevent 

harges in putting them all tO plead. DS eee ö 0 17 n; 
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8 * School and Schoolmaſter. 
Matthews verſus Burdett. Hill. 1 Anne. 


2 Salk. a5 R ©: The ]* a Prohibition, Cc. for teaching a School without a Licence: This Caſe is 


Biſhop is to licenſe School- reported in 2 Salk. to which may be added Mr. Cowper's Argument again 
1 o * 2 the Prohibition, ( viz. ) That it appears by the Books and Authorities Ih the 
$14; #55. Livoved.. Margin, that the licenſing Schoolmaſters, Sc. belonged to the Biſhop ; and by 
282. Poph. 170. Noy the Statute 2 H. 4 cap. 15. not printed, the Biſhop may puniſh ſuch as teach 
184. Hutt. 100. Spar. School without Licence; that *tis very neceſſary ſuch a Care and Power ſhould 
Coll. 79, 179, 225. 1 be lodged ſomewhere, and in no Perſon fitter than the Biſhop, and therefore he 
| Tf es 2 had, Time out of Mind, exerciſed this Power of licenſing and puniſhing thoſe 
man Concilia 2. Voll. who teach without Licenſe, and that no other Perſon pretended to any Power to 
176. regulate in this Matter, excepting only. the Biſhop, and this both before and 
ſince the Reformation, that an immemorial Uſage did veſt a Right as well in the 
Spiritual as Temporal Courts, and that a legal Foundation muſt be intended for 
ſuch an Uſage, and even an Act of Parliament for that Purpole, if nothing elſe 
would be ſufficient. 91's 
Dr. Loke, a Civilian, e contra argued, that amongſt the Romans there was 
a Jus Pontiſicum, but Schools did not belong to them, for Schoolmaſters 
wo put in by the ſupreme Magiſtrate of the Town, and he it was that paid 
them. | we 
Tis true, amongſt the Chriſtians, the Biſhops did erect Schools, and did ap- 
point Schoolmaſters, and paid them, but this was when the Biſhop received the 
whole Eccleſiaſtical Revenue, which was then wholly ſubject to his Appointment, 
out of which Part was appropriated for the Maintenance of Schools and of the 
Clergy, but thoſe were Schools of Divinity, and ſo not like the Principal Caſe, 
and tew were permitted fo be Schoolmaſters, unleſs they were Churchmen. 


2 ) ES _ f a : 
2 Lev. tf Libel in the Spiritual Court for teaching School without a Licence; and upon 
13 Car. 2. a Motion for a Prohibition it was denied, for though the Act of * Uniformity 


gives the Penalty of 5 J. for this Offence, yet it doth not deprive the Eccleſiaſtical 
See Cro. Car, 229. 1 Courts of their * Jurifdiction in ſuch Caſes, when they proceed according to the 
oo. 21. Jones 320. Canon, and not upon this Act for the Penalty; and the Canons made Amo 
: 26 * 21 Fac. and in the Year 1571. before his Reign, are made good and valid by the 
N Statute" 25 H. 8. ſo long as they are not againſt the Common Law, or the 
King's Prerogative, and a Licenſe of a School by a Biſhop, is againſt neither. 


{+ 3 2 


1 * 2 — 2 
* 7 . 


* 1 
. 


| Scire Facias. 
Withers verſus Harris. Mich, 1 Annæ. 1 Ld. Raym. 806, 8. C. 


1 Farr, 50. 6 258. IU DGME NT in Ejeliment, and after a Year and a Day there was al 
= 8. C. Habere facias poſſeſſionem, without bringing a Scire facias, and adjudged, that 
ih * Sid, 317, 361. Judg- jt * ought to be brought. as well againſt the Tertenants. as the Defendant; be- 
ment in Ejeament Seine cauſe as to the Poſſeſſion an Ejectment is a real Action, it binds the Right if the 
| 33 e Plaintiff recovers, and makes a good Title: And Holt Ch. Juſt. ſaid, that if 
3 before an Habere facias Was not ſatisfied with that Opinion of my Lord Coke, upon the Statute of Mal. 
= poſſeſſionem. | 2. that by the Common Law a Scire facias would not lie upon a Judgment c 
3 in perſonal Actions, becauſe thoſe general Words ive alia quætrunque irrolilili 

| coming afterthe Words conventus contrafa, Sc. which are in their own Nature F 
ferior to Judgments, cannot extend to. Judgments which are Superior; but 1 
Law having been taken to be otherwiſe, he would not argue againſt it. 


} N 
* 


Anonymo 


Scire Facias. 


Anonymous. Mich. 1 Annæ. 


F IT E R Judgment in Ejement, where there are more Plaintiffs or De- judgment i 

fendants than one, after the Death of one of them, Execution may be taken one dies, Execution may 

out by the Survivors, withour a Scire facias, upon making a Suggeſtion on the be taken by the Survivors, | 

Roll, that one of them is dead; but it may be a Queſtion, where there is but 1 

one Defendant, whether Execution can be taken after his Death without a Scire 
Faci as. | | 


| ; 
7 | 8 : G 

* Snow ver/us Manucaptors of Firebraſs. Mich. 1 Anne. 2 Ld. Raym. p. 320 1 
804. 8. C. 2 Salk. 439. 8. C. ö | | 

; 

| 


QCIRE FACTAS againſt the Bail ; the Breach aſſigned in the Writ was, that Scire feels REP the 
the Principal had not rendered himſelf priſonæ Mareſcalli mareſcalciæ Domini N for that the Princi- 
Regis, omitting the Words which uſually follow, (viz.) coram ipſo Rege; and for e e nw e 
this Omiſſion it was inſiſted, that the Writ was not good, for the King has another gc. id 8 
Marſbal, and that 1s the Marſhal of the Houſehold. Sed per Holt Ch. Juſt. & —— 
Pyevel Juſt. The Earl Marſhal of England, by his Office, is Marſhal of the 1 
King's Bench, as appears by the Book of 77. 6. and fo it continued till the Reign 1 
of King James the firſt, when the Office Mareſcalli mareſcalciæ, was derived out Ai 
of it; ſo that the Marſhal of the King is the Marſhal of the King 's Bench, and 
no other Perſon can be underſtood by ic; the other is Mareſcallus Hoſpitii, and 
never mentioned without that Addition. ES 


Manning verſus Bois. Hill. 2 & 3 Will. & Mar. Rot. 645. C. B. 


FT ER a Writ of Error brought on a Judgment in C. B. there was a Scire Oy, 3 on 
Sci fa Tefle 28 Novemb. returnable die veneris proxime poſs Oftabis Sancti ſuch a Day, ubicunq; 

Hillarii ubicunque tunc fuerimus in Anglia, to ſhew Cauſe quare Executionem non tune fuerimus, not good. 
habet; to which the Defendant demurred, and it was held, that ſuch Writs of 
Sciꝰ fa? were made returnable ſometimes at a Day certain, and ſometimes upon 
Common Days; but that this Writ returnable on a Day certain, ubicunque, & c. \ 
was naught, for it ought to be returnable on a Common Day, if it be coram no- | . 
bis ubicunque, &c, | 


Guillam ver/us Hardiſty. Paſch. ꝙ Will. 4. BR. 14 Raym. 216. 


| . : EL 
E R Holt Ch. Juſt. and the Court, where a Sc?” fa. is brought in B. R. upon Scire facias reciting a 
— a Judgment in an Inferior Court, it muſt appear in the Writ itſelf, how the Judgment in an Inferior 


Court, ſicut per inſpectio- 


Judgment came into B. R. (viz.) whether by Certiorari, or by Writ of Error, em. ill 


becauſe the Execution is different ; for if it came in by Certiorari the Sc? fa. muſt 
fer forth the Limits of the Inferior Juriſdiction, and pray Execution within thoſe 
particular Limits, and alſo that the Judgment came in by Certiorari, but if it 
C. came in by Mrit of Error, that muſt be ſhewn in the Sc? fa? itſelf likewiſe, and 


1 pray * Execution generally: And whereas the Sci' fa? in the Principal Caſe re- 0 P 321 
p hs cited the Judgment in the Inferior Court, ſicut per inſpectionem Recordi nobis con- 
* flat, it was for that Reaſon ill; for it ought to be ficut patet per Recordum, be- 
he cauſe if the Defendant ſhould plead Nat el Record, it mult be tried by the Record 
1 he itſelf, and not by Inſpection, ſo this Scire facias was quaſhed. : 
Jen. | 


Adams verſus Tertenants of Savage. Mich. 3 Annz, 2 Ld. Raym. 


ire 10- ——— — omen — — tn ene nt (6) 
wr of I N this Caſe (which ſee 1 Salt. 40) it was held by Holt Ch. Juſt. That where 1 Salk. 40. S. C. Where 
a Scire facias brought againſt Tertenants is General, as uſually it is in C. B. a Scire facias apainit Ter- 


” 


255 2 | b LITE 13 ea, tenants is general, *tis not 
tis not proper for the Defendant to plead in Abatement, that there are other 5 


Tertenants not named, and ſo pray Judgment of the Writ, & quod breve præ- to plead in Abatement, 


| that there are other Ter- 
- tenants, 2 Cro. 506. Co. Ent. 624. Cro. Eliz, 740, Moor 524. 2 Saund. 8. Palm 241. 2 Roll. Rep. 53, 


2 aid 


* 
. 


y R 
Sheriff. 
dif caſſeiur; but to pray Judgment, if without them, reſpondere debet; but where 
the Scire facias is Particular (7. e.) naming the particular Tenants, in ſuch Caſe 
the Defendant may pray Judgment of the Writ, and there being ſome Doubt, 
* Oxen 104. whether the Tertenants could plead other Tertenants in another County not 
| named, Sc. The Ch. Juſt. cited“ Owen's Reports, That Tenant for Years 
| | might be a good Tenant to plead in Bar to a Scire facias in a perſonal Action, 


; a 9 . 
where Damages are to be recovered, but not to a Scire facias in a real Action. 


| 67 
| / ) i : a 3 CON £ bs 
- On what ry pope eng Ar Common Law a Scire facias would lie upon a Judgmerit in a real Aion 

— 8 1 f 3 . 5 3 

| _Facias would he at Com- becauſe the Party could have no new Original; but it would not lie upon 2 

mon Law, and what not. 3 5 pon a 
| Judgment in a perſonal Action till the Statute of Weſtm? 2. 


* 


Sid. $3. N L judgment Where a Judgment has ſlept a Year and a Day, the Party ſhall have either a 


is a Year old, the Plain Ca. ſa. or Fi, fa. but is put to his Action of Debt upon the Judgment, or to 

may have an Action of Scire facias, unleſs he continued the Procels, or the Detendant brought a Writ 

Der, or a Scire tacias. of Error, and the Judgment was affirmed, for this is a Reviver; but it may 
be a Queſtion, if the Writ of Error be diſcontinued, or the Plaintiff in Error be 


Nonſuit. 

5 Where a Scire facias is brought on a Judgment in B. R. the Plaintiff muſt 

1 Vent. 46. Difference . 5 : | 
where a Scire facias is ſhew where the Court of B. K. was held, becauſe that Court is Ambulatory, 
brought on a Judgment in wbicurgue fuerimus in Anglia; but if it be brought upon a Judgment in C. }, 
B. R. and in C. B. tis otherwiſe, becauſe the Court of Common Pleas is confined to a certain 
| Place; | | g 

. . : = 

(10 ) It was moved to ſet aſide an Execution, for that it was irregular, the De. 


_ Mod. Caſes, 14, 212. fendant alledging, that when he confeſſed the Judgment, the Plaintiff and he 
— I ee Dy agreed, that Execution ſhould not be taken till after a Year; the Plaintiff in- 
1 ee e ſifted, that he had ſtaid a Year after the Defendant had given the Warrant of 
after, it ſhall not be enter- Attorney to confeſs Judgment; then the Queſtion was, whether the Year ſhould 
ed without Leave of the be computed from the Date of the Fudgment, or from the Date of the Warrant of 
Court, Attorney. Et per Curiam, It ſeems neceſſary that the Plaintiff ſhould bring a 

Scire facias ſince the Execution was delayed for more than a Tear; however the 
Practice is, that if Judgment upon a Warrant of Attorney is not entered within a 


Year, it ſhall not be entered afterwards without Leave of the Court. 


EI r 


ub. 
— 


Sheritt. See Diſſenters, 4 


ex) HE Sheriff is the King's Officer, and therefore is always made and appoint- 
| cd by the King, unleſs in Counties Palatine. . 


(2) He hath Cuſtodiam Comitatus, and therefore hath an Authority to raiſe the 
— Paſſe Comitatus to ſuppreſs Rebellions, Riots, &c. 


(37 He hath a Juriſdiction both in criminal and civil Caſes, and for this Purpoſe he 
hath two Courts, (viz.) his Tourn or View for criminal Cauſes, which is therefore 
the King's Court, becauſe Pleas of the Crown can be in no other than the King“ 
Courts; the other is his County Court for civil Cauſes, and this is the Court of 
the Sheriff himſelf, and for this Reaſon tis called, the County Court. 


| (4) | 7 
Yelv. 45. Where he levies It was formerly held, that if he take Goods in Execution by Virtue of a V. 
the Goods by a Fi. fa. he} ff. and is out of his Office before they are ſold, that in ſuch Caſe he could not 


- who” wg N ſell, and deliver the Money to the Party, becauſe his Authority determined with 

his Office; but he ought to deliver ſuch Money over to the new Sheriff, as he 

. 3a3 doth the Priſoners, and return, that thereupon a Venditieni exponas may be 
| awarded to the new Sheriff. ; Te het TS 


But 


| expongs. i 
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; 15 
But ſince it had been held, that though a new Sheriff is made, yet the old 1 Vent. 319. 
Sheriff may ſell the Goods ſo by him levied; but if he return the Writ, that the 
Goods are in his Hands pro defectu emptorum, in ſuch Caſe a Difringas ſhall go 
to him to deliver them over to the Sheriff, and after that a Venditioni 


A 


4 


Where he levies Money upon à Fieri faciar, the Plaintiff may have an Action Cro, Car. #4, Parkiri- 
of Debt againſt him for the Money, becauſe it was received by him to the Plain- ſon's Caſe. Where he le- 
tif's Ule, and the Defendant is diſcharged of it; and it lies againſt his Efkecutors, vies Money by a Fi. fa. the 


if he die, for this is not like an Eſcape, which is a Wrong done by the Sheriff Petey may have an AQion 


himſelf, but tis founded on a Duty due and owing by the Sheriff, which ſhall of Debr againſt him. 
ſurvive and charge his Executors. | NE 


The King appointed a Sheriff, and afterwards a Zarony deſcended on him by 3 Cro. 13. Mordant'sCaſe. 


| L ; ; ages "/ His Office doth not deter- 
the Death of his Father, his Office doth not determine, but he continues Sheriff mine by the Deſcent of a 


notwithſtanding he is a Baron and Peer of the Rem. ; Barony. 


6 0 
nd a — * * 1 8 13 


Stimonv. 


HIS is fudioſa voluntas. emendi vel vendendi ſpiritualia, vel ſpiritualibus 
annexa, and in the following Caſes may be ſeen what is Simomy, and what 


(1) 


Is not. 


In a Special Verdict in Ejectment, the Caſe was, an Uſurpation was made, and 2 Vent. & yg 


a YQuare Impedit brought againſt the Incumbent, and pending that Writ the Quare Impedit, the Plain- 


Plaintiff ſold the perpetual Advowſon to W.-R. and the Jury found, that it was tit fold the perp etual Ad- 
with Intention that H. C. fhould ze preſented after the Uſurper was removed, and av 49 - * 1 _ 
accordingly he was preſented, inſtituted and inducted ; the Plaintiff ſuppoſing preſented, tis Simony. 
the Preſentation to be void; got the King's Ile, upon which he was admitted 85 

and inducted, and brought his Eje&ment againſt the Defendant, and had Judg- | 

ment; for per Curiam, the Defendant was in by Simon p. | P. 324 


| or Ee 1. 44 Þ 

In a Naare Inpedit, the Plaintiff ſet forth the Statute againſt Simomy, and that 31 Eliz. c. 6. 2 Lutw, . 
Thornden was a Beneſice with Cure, which being void, a fimoniacal Agreement Tue . 105 geg p 
was made with the Mother of che Patron, WhO was an Infant, and one Crew; n aon 945 an unt 


v and a ſimoniacal Apree- 


that the Infant ſhould preſent Crew,.-and that in Conſideration thereat he ſhould ment was made with bis 
pay to her 250& Ge. The Defendant pleaded in Abatement, that he claimed Mother, he (the Infant) 


nothing in the Benefice, but upon the Preſentation of the Infant V. V. who is veed * be named in the 
not named and made Defendant; and upon a Demurrer to this Plea it was ad- Quare Impedit. 


judged, chat where the Right of tlie Patron is not to be diveſted by the Judg- 


ment, there he need not be named in the Writ ; now in this Caſe there was no 
Complaint againſt the Patron, for it was not he, but the Simoniſt, who is the 
Diſturber, and therefore he need not be made a Defendant. „ ee | 


- In the laſt Caſe the Statute againſt Simony is recited, but in the following - 6 
e tf 2t Dd AP em Aa 3h 5 . RE 

f. In a Quare Impedit againſt: the Ordinary; ' Patron, and Incumbent, to preſent 2 Lutw. The King v. Bi- 
to the Ae Sc. wb - was that My Benefice with Cure, Sc. and that in — 2 . gas 
1681, it betame. void by the Death of the Incumbent, &c. then he ſets forth, gnPeie” Baud Sm 53) l 
that during the Avoidance there was a fimontacal-Agreement by which the preſent not recited. | 
Incumbent was preſented, Fc. The Biſhop pleads, that he claims nothing but 
x Ordinary'; the Patron. demurred to the Declaration, and the Incumbent plead- 
ed, that he was Parſon Inpiit ſemer; upon the Preſentation of the other Defen- 
dat, the Patron, and traverſed the ſimoniacal Agreement; the Plaintiff replied, 
and prayed Judgment againtt che Ordinary, und took Iſſue upon the Traverſe 
ot Simony, and joined in Demurrer with the Patron; and it was objected _ 
the Declaration, that "thtE'Statwtd i are 


u Kw cht wb recited iberein, for 
ul the Precedents: Sed per Cumump don altocatier: "| Zauns a 
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a a Error to reverſe a Judgment in a Quare Impedit, where the King had recovered 
vary ay 104 Mya . upon a fimoniacal Agreement, which was, that a Friend of the Clerk ſhould give 


any Money, ſecundum Agreamentum predit?; the Error aſſigned was, that neither the Patron 
or the Clerk knew any Thing of giving the Money: Sed per Curiam, he was Ki- 
moniace promotus, for being preſented ſecundum agreamentum predit?, is a good 


Athy ang 
Averment of à ſimoniacal Promotion, 7 


1% Wi N the In- In a Quare Impedit, the Plaintiff ſet forth, that he had granted the next Avoid- 
cumbent pleaded, that he ance to B, that the Church became void : * and then he ſets forth the Statute 
had no Notice of the cor- made againſt Simony, and during the Avoidance ' a corrupt Agreement was made 
rupt 8 anos = between one Richards and the Grantee of the next Avoidance, that he ſhould 
OM part aching Nee preſent one Hide, who was preſented accordingly, which by Virtue of the Statute 
kim. was void, c. the Defendant Hide pleads with a Proteftation to the Agreement, 
CP. 265: -: and that he had no Notice thereof ; and upon a Demurrer to this Plea it was 
adjudged againſt the Incumbent Hide, becauſe Notice in this Caſe is not ma- 


which makes the Simony, though the Incumbent might have no Notice of it. 


C33: Debt upon Bond, conditioned 1 reſign upen Requeſt ; the Defendant pleads, 
Raym. 175. 3 Mod. meld that he did reſign according to the Condition of the ſaid Bond, upon which they 
__ COT — were at Iſſue, and the Jury found for the Plaintiff; and upon a Writ of Error 
Requeſt, good. 1 , ee agK 0 WP 
was made upon a ſimoniacal Agreement: Sed per Curiam, the Judgment was 
affirmed. w | | 
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\ASE, Sc. for theſe Words, * \Nuttal, who was Solomon Smith's Clerk, i; 


| 7 ) wn 9 
In capital 3 action- 
ble. Raym. 17. : ny . 
108 terfeiting the King's Hand and Seal, and will be hanged for it, actionable. 
ha id 2 Caſe for theſe Words, - Thou baſt ole our Bees (innuendo, a Stock of Bees) and 
e TP bon art a Thief, after a Verdict for the Plaintiff it was moved in Arreſt of 


the Stealing was of ſuch Bees of which Feleny may be committed, and ſo 
b d ein eee n 


— 


_ 


BY 


with Clipping or Coining Money, tor they may be applied to many other Things; 
FR 8 but adjudged * actionable, for it mult; be intended, that he meant Clipping of 
P. 326 3 ” 
Money, and in that Senſe tis uſually underſtood. : 
In capital 1 not Caſe, &c. He picked my Pocket againſt my Will, he is a Picł- pocket, not action- 
actionable. 1 Vent. 213. able, becauſe the Words do not imply, that he was guilty of Felony. 5 
. ; 55 3 Ciaaſe, He would baue given Dean Money 10 rob Golding's Houſe, and be did rob 
12420 the Houſe ;, after a Verdict for che Plaintiff it was inſiſted in Arreſt of Judgment, 
that the firſt Part of the Sentence imports only an Inclination to rob, and the 
ſubſequent Words are relative to the firſt, for the Word He muſt refer to the laſt 
Antecedent, which was Dean, ſo no Charge on the Plaintiff: Sed per Curiam, the 
0 Words may be thus conſtrued, that the Flaintiff, gave Dean Money to rob the 
| Houſe; and he refuſing, the Plaintiff himſelf. robbed the Houſe,” | | | 
Jinvs odo t8w Ii big F AOTIBS 917-66 19TH T1 LEO 
r "Caſe, &c. for- theſe Words, He broke my Houſe lite a Thief; 
RE leaded, the Plaintiff had a Verdick: Sed per Curiam, in Arreſt o 
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Words are not actionable. mY 


Judgment, 1 
Ti} ot 


: 
* 7 * 1 


Caſe 


Clerk knew the giving . R. ſo much Money to procure him to be preſented, and that he was preſented 


terial, by Reaſon of the Difficulty of proving it; *tis the corrupt Agreement 


brought in B. R. it was aſſigned for Error, that this Bond was void, becauſe it 


s Knaue: and a Rogue, and I will prove it, and he is in Newgate for Coun- 


Judgment, that Felony cannot be committed of Bees, becauſe they are Feræ Va. 
ture : Sed per Curiam, the ſubſequent Words, viz. Thou art a Thief, ſhew, that 


Caſe, Sc. He is a Clipper and @ Coiner, after a Verdict for the Plaintiff. it 
1 Vent, 172. | was moved in Arreſt of Judgment, that the Words did not charge the Plaintiff. 


| upon Not guilty 


a 1 a _T — "© <1 
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Slander. 


— 
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— , 


Caſe for theſe Words ſpoken of a Broker, and of his Profeſſion, he is a cheat- Words of N 
ing Knave, he hath cheated me with Braſs- Money: Per Curiam, to call a Trad. ſinan actionable. Raym: 62. 
a Cheat generally, is not actionable, unleſs the Words are ſpoken of his Trade. 


Caſe, Sc. brought by A Merchant for theſe Words, there being a Communi- 3 FR, 3) 
cation of him, the Defendant ſaid, I believe all is not well with Daniel Vivian, e 
there are many Merchants who have lately failed, and I expelt no otherwiſe of Da- 


gjel Vivian, actionable. 


Caſe, Sc. by a Mercer for theſe Words, Thou art a cheating Knave and a Rogue; Raym. 3 . 250. 
after a Verdict for the Plaintiff, the Judgment was ſtayed, becauſe there was no 
Colloguium laid of his Trade. 5 
Caſe, &ci by a Merchant for theſe Words, Auſtin Drake is broke, be is a beggarly Raym. 1 *. wy 
Fellow, and not worth a Groat, and not able to pay bis Debts ; after a Verdict for 
the Plaintiff it was moved, that the Words are not actionable, for he may be an 
honeſt Man, and not worth a Groat, and *tis no Crime to be a beggarly Fellow, 
for it may be a Misfortune, and no Fault: But per Curiam, to ſay be is not able 
to pay bis Debts, is actionable. | 


* 


| 1 | 1555 1 11 
Caſe, in which the Plaintiff declared, that he is a Keeper of 4 Livery-Stable, Raym. 23 k : 
and of Bell-Savage Inn, and that the * Defendant had other Stables there, and * P. 327 
that V. K. coming thither with a FYaggon, inquired of the Defendant which was 

Bell Savage Inn, who replied, This is Bell-Savage Inn, deal not with Southam 

(the Plaintiff) for be is broke, and there is neither Entertainment for Man or Horſe 

after a Verdict for the Plaintiff and great Damages, the Judgment was affirmed. 


Taſe, Oc. in which the Plaintiff declared, that there being a Communication | Vent. 2 þ 12) 
of his Trade, the Defendant ſaid, He is a cheating Knave, and keeps a falſe Book, FE 
with which he hath cheated the Country, actionable, for though cheating Knave is not 
actionable, though a Colloguium was laid of his Trade, yet tis actionable to ſay he 


keeps falſe Books, for Tradeſmens Books are often given in Evidence, therefore 


they muſt not be falſe. 


\ . Caſe, Sc. by a Draper for theſe Words, You are à cheating Fellow, and keep Words * F Tradeſ- 


@ falſe Boot; the Plaintiff had a Judgment, but it was ſet aſide, becauſe he had men not actionable. 

not alledged any Colloquium of his Trade, for to ſay a Man is a cheating Fellow, it 2 Saund. 307. 

doth not follow that he is ſo in his Trade, for he may cheat at Gaming, and the | 

Words being general, may as well be applied to that as to his Trade; and to keep 

a falſe Book, dorh not imply that he kept a falſe Debi-Book, for he might keep a 

Book which is falfe printed. 5 ey | 
Caſe, &c. for theſe Words ſpoken of a Diftiller, wherein the Plaintiff declared, Palm. 2 a, g i 

that he, diſcourſing with one es, aſked him of whom he bought Agua Vitæ, 

who replied of Mr. Godfrey (the Plaintiff) then the Defendant ſaid, He is a Var- 

let, he bath ſuppreſſed bis Brother's Will to cozen and deceive Men of their Legacies, I 

will make bim cry Peccavi on his Knees, Ec. not actionable, becauſe thoſe Words 

Go not relate to his Trade. F 


Caſe, Cc. for theſe Words ſpoken of a Merchant, You are a Cheating Rogue, Hardr. 8. 2 Lev. 214. 


and a Kg 2p Rogue; after a Verdict for the Plaintiff, it was adjudged not = 
ationable for to ſay generally, that a Man is a Cheater, is not actionable, un- 
N is a Colloquium of his Trade or Profeſſion, which was not done in chis 


Caſe for theſe Words ſpoken of a Watchmaker, He is a Bungler, and knoros not 1 Mod. F 25 
bow to make a good Piece of Wort; after a Verdict for the Plaintiff, adjudged not 

«tionable, becauſe the Words are indifferent, and have no Relation to his Trade; 

Us true, in this Caſe the Jury found that the Plaintiff was a Watchmaker ; 

ad if the Words had been, be knows not bow to make a: good Watch, it had been 


alionable, | | 
Caſe 


\ 
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. Statute. | - 


(17) 
2 Lev. 233- 


P. 328 


618) 
Words ſpoke of Men of 
Profeſſions actionable. 2 
Vent. 28. 1 Saund. 231. 


(19) 
2 Vent. 172. 


(20) 


* 


Raym. 196. 


21 
Words of Profeſſions not 
actionable. Palm. 441. 
Poph. 177. Latch. 20. 
5 ( 22 ) 


1 Lev. 250. Raym. 182. 


dy Raym. 86, = 


P. 329 


£3 
Hardr. n there 
is an Omiſſion in the moſt 
material Part of a Statute, 
the Concluſion contra for- 
mam Statuti, will not 


help. Poſtea 11. 8. P. 


| (2) 

1 Vent. 13. Sid. 409. 
Where the Omiſlion of 
contra formam Statuti will 
not hurt, 


e e ee 
z Vent. 43. Where the 


*Caſe, &c. for ſaying, that ſhe is as much a Man as J am, ſhe 
ſpoken of a Woman who taugh 
Scandal to her Profeſſion to ſay, that ſhe is an 
teach young Women to dance. 


ermaphrodire | 
ö 3 for *tis no 
Flermaphrodite, becauſe Men uſually - 


t Girls to dance, not actionable 


Caſe, Sc. in which the Plaintiff declared, that he was bred to the La 
practiſed it, and that the Defendant wrote a Letter to A. C. his Client, 
(the Plaintiff) would give vexations and ill Counſel, 
milk her Purſe and fill his own large P 
Vaughan Ch. Juſt, 


l, and ſtir up a Suit, and wy 
ockets ; actionable by three Judges, contra 


Caſe againſt an Attorney for theſe Words, He is a Cheating Knave, and not fi 
to be an Attorney; actionable, becauſe 1a | 
ſhews that the preceding Words, (vi 
his Profeſſion as an Attorney. 
Cafe by an Attorney, in which he laid a Colloquium of bis Profeſſion, 
and that the Defendant ſaid in the Hearing of ſeveral People, Thou ca 
a Declaration, by Reaſon whereof 7. P. and . R. who were formerly his Clients, 
deſerted him: Upon Not guilty pleaded the Plaintiff had a Verdict, and upon s 
Motion in Arreſt of Judgment, the Words were held actionable. 


r, he was not fit to be an Atto 
z.) Cheating Knave, muſt neceſſarily re 


and of bin, 
nſt not read 


Caſe, Sc. for theſe Words ſpoken of an Attorney of B. R. You are a Knave on 
Record, and a Forgery Knave ;' not actionable, as reported by Palmer. 


Cafe, Sc In which the Plaintiff declared, that he is a Mercer, and that the 
efendant ſpoke theſe Words, Theu art a Cheating Knave, and a Rogue; 
Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that here 
Collequium laid of his Trade, and for this Reaſon the Judgment was ſet afide. In 
ancient Times it was the conſtant Courſe to lay a + Colloquium in Declarations 
for Words, and it was a Doubt whether it was good without it, till the Caſe of 

Smith and Ward in 2 Cro. but fince that Caſe it hath been held ſufficient to al. 

ledge, that the Words were ſpoken de querente and de arte ſua, which Allegation 
ſupply the Colloquium. : eo gr 


* Statute. 

NFORMATION for importing !wenty Pottacos 'of Tobacco in a Veſſel 
to the People of this Nation, contra formam Sta{uti ; after a 
Verdict for the Informer, the Judgment was ſet afide, becauſe by the Statute 
the Ceed miſſt belong to the People of this Nation, and tis not averred that the 
Tobacco thus imported did belong to the People of this Nation, for tis, that 
which makes the Forfeiture, and *tis none if imported in a foreign Veſſel, and 
by Foreigners; and the Concluſion contra formam Statuti will not help in this 
Caſe, becauſe the Omiſſion is in the moſt material Part of the Statut 
creates the Offence, and which ought.to be ſtrictly pu 


The Defendant was indidted for ſelling Ale in black Pots not 
Indictment did not conclude contra 'formdm Stututi. Seu per Curiam, tis good 
without ſuch Concluſion, becaufe the Common Law appoints, that alt Meafures 
ſhould be juſt ; therefore to ſell leſs than Meaſure, is an Offence at Common 
d this Circumſtance of 


not belong] 


arked, and th 


Law, an the Meaſ! nly added by the 
IP W758 +>, EET OS CT 
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Information for a Riot, and conclud 4m Satt | 8 
Arteſt of Judgment, that the Informa 


Concluſion contra formam Verdict for the Informer, it was moved in 


Statuti will hurt. 


tion was ill, becauſe it concluded conti fofmom Statuſi, whereas the Statute d 


8 — 


—_— 2 


Statute. 


nn Offence. but appoints Juſtices of the Peace, upon Complaint that 
there is a Riot, to view and record the ſame, and in what Manner to puniſh the 
Rioters. Hale Ch. Juſt. of Opinion, that this being an Offence at Common Law, 
and mentioned in this Statute, therefore the Information was well concluded con- 
ira formam Statuti ; but the other Judges were againſt him. 


— 


| Adjudged, that where an Offence is created by a Statute, which was not an $id. 303. Where an Of- 
Offence at Common Law, and if that Statute gives an Action to the Proſecutor, fence is made by aStature, 
in ſuch Caſe he muſt ſhew in his Declaration, that the Defendant is within all the 3 T * genes fo A 
Qualifications and Deſcriptions of that Statute, otherwiſe the Action will not lie; cutor, 1 muſt brin bim { 
but where the Penalty is given to the King, tis ſufficient to ſay contra formam ſelf within the Qualifica- 
Da. . | a : | | e 


* Platt verſes Hill. Mich. 10 Will. 3. 1 Ld. Raym. 381. S. C. P. 330 


| . | CY 1 

P E R Holt Ch. Juſt. Where the Plaintiff miſrecites a Private Af of Parlia Holt 662. 12 Mod. 
nen, and the Defendant demurs to the Declaration, Judgment ſhall be 448, "cre pon 
gwen for the Plaintiff, for it ſhall be taken to be as "tis pleaded, becauſe by the aq» Fraps 


« * T | p of a Miſrecital, he muit 
Demurrer *tis confeſſed to be ſo; therefore, if the Defendant will take Advan- not demur, but plead Nul 
tage of a Miſrecital of an Act of Parliament, he muſt plead Nul tiel Record, or tie! Record. See Poſtea 


alleJge, that *tis farther enacted ſo and ſo, Sc. 8. contra. 


% * 


Flower verſus Parker. Mich. 5 Anne. | 

HE Defendant was taken by Proceſs of the Court of B. R. and now Juſtices, a no An- 

prayed the Benefit of being diſcharged upon Common Bail, according to thority, if the Defendant 
the Statute for Diſcharging poor Priſoners, ſhewing the Cerlificate of the Gaoler, Da not in Caltody ſuch a 
and the Adjudication of the Juſtices, Et per Curiam, the Juſtices have no Au- . 
thority, unleſs the Defendant was actually in Cuſtody on ſuch a Day; for a bare 
Being. within the Rules will not be ſufficient, and this Court will examine the 
Truth of it, notwithſtanding this Certificate and Adjudication. - 0 0 


Winter verſus Price. Mich. 5 Annæ B. R. 


H E Defendant Price being. indebted to Winter in a Bond of 180 7. con- juſtices r 
ditioned to pay 90 l. and Intereſt on ſuch a Day, was arreſted, and diſ- a Priſoner, if he owes more 

charged by the Juſtices, upon the Statute of Poor Priſoners, upon Common than 100 1. to one Man-. 
Bail. Sed per Curiam, There being 20 J. due for Intereſt at the Time that Sta- 

tute was made, by Conſequence he owed at that Time more than 100 J. and 

8 the Juſtices could not lawfully diſcharge him; fo their Order was 

made void. x e . | 


Al In Platt and Hill's Caſe before mentioned, it was held, o Helt Ch. Juſt. Antea g:. (Were a Man 

5 That if a Man mifrecites a General Statute, the other Side cannot plead Nu! tiel miſrecites a general Sta- 

" er but muſt demur: and then if the Miſrecital was of Subſtance, and the #0te, mn * Side 

5 A odd 1/7 * 1 - £2. de mutt demur, but not 

he arty upon . concludes Vigore Statuti Pred', or contra for mam Slarure b 

vat pred, tis naught; but if he conclude contra formam Stalu- in bujuſmodi caſu el, Statute. od 

ich Tis a ſafe Way in Pleading to ſet out, that a Parliament was held generally 1 Saund. Ra 2 Ws of 
i ſuch a Year of \the King, without deſcending to Particulars, as to the Day and Pleading a Statute. 

£38 Month ; as for . Inſtance, Atio non quia ditit quod in Statuto in Parliamento P. 331 

ib Dominz Williekni nuper Regis Anglie tertii apud Weſtw Anno Regni ſui nono ten” 

ood edis inter alia Ordinatum fuit authoritate tjuſdem quod, G. ey 2 9 

ures 15D e fouls wet 991 e 10910 4 934750 

mon Mills verſus Wilkins. Mich. 2 Anne. — 

the n e wr wont 282 ( w Nee 

* N Treſpaſs for taking ſeveral Skins ; the Defendant juſtified under the Statute 2 Salk. 649. S. C. Where 

Bs I Jac, 1. cap. 12. intitled an Act, &c. but miſtook one Word in the Title; me Miſtake was in the 

ter 3 pad upon a Demurter to this Plea it was urged, that the Title is no Part of the Title of the AQ recited. 

rms &, and that by the Opinion of * Hale Ch. Baron, 


an Act of Parliament ma 
Vol. III. 8 L 7 be Hard. 324. 


% 


— GG ro ct. — r 


— — 


Suit of Court and Services. 


(1 ) 
Hard. 105. Where the 


Concluſion contra formam 


Statuti will not help. 
Antea 1. S. P. | 


be good without a Title: Sed per Holt Chief Juſtice, though the Title is no 
Part of the Act, no more than the Preamble, or the Title of a Book is Part of 1 
Book; yet where the Juſtification is tied to the Act defcribed, and if there is no 
ſuch Act the Juſtification muſt be ill; 'tis true, in Pleading *ris not neceſſary to ſet 
forth the Title of the Act, for tis ſufficient generally to ſay, quod inackitalum 


fuit; but if a Title is ſet forth, tis better to do it in Latin than in Engliſh, Judg. 


ment was given for the Plaintiff. 


Information on the Statute 35 V. 8. cap. 17. for grubbing up Wood contra 
formam Statuti, &c. after a Verdict for the Plaintiff it was objected in Arreſt of 
Judgment, that this Information was not good, becauſe it did not ſet forth, that 
the Wood was growing at the Time of the Af made; as upon the Statute 5 Elz 
for exerciſing a Trade, not being an Apprentice to it for ſeven Years ; it muſt be 
alledged, that it was a Trade uſed at the Time of that A& made, and for this 
Reaſon the Judgment was ſet aſide; *tis true, this Information concludes contr; 


formam Statuti, but that will not help, becauſe thoſe Words are no Part of the 


* P. 332 


E 
Of Suit Real and Suit 
Service. 


Caſe, they are only a Concluſion upon the Premifes inſufficiently ſer forth. 


— * roy 


— — 


Suit of Contt and Services, 


| HERE. are two Sorts of Suits, (uiz.) Suit Real and Suit Service; the 

firſt is by Common Law and of Common Right, for tis that Attendance 

which Men owe to Tourns and to County Courts, and the Law obliges them to 
this Service, in reſpe& of their Commorancy, that there may be no Want of 
Jurors to do the Buſineſs of thoſe Courts; therefore he who makes Default and 
doth not appear there, is to be amerced; the Nobilzty are excuſed by the Statute 


of Marlbridge, cap. 10. now by the Statute of Merton cap. 10. a Man may do 


this Suit by Attorney ; but if the Sheriff's Tourn is held out of the Hundred 
where the Party lives, then, in ſuch Caſe he is excuſed by the Statute of Merl. 
bridge aforeſaid. | 


# + 


Suit Service is due by Re» Suit Service is in reſpect of the Tenure, and 'tis due by Reſervation, therefore 


ſervation. 


2 
2 Lutw. 1366. 


P. 333 


for this as well as for all other Services by which Lands are held, the Lord may 
diſtrain, if there is a Default in the Tenant; and as Suit Real is due to ſuch 
Courts which are of publick Inſtitution, (viz.) to the County Courts and Journ, 
ſo this Suit Service is due to the Courts of private Perſons, as to Couris-Baron of 
particular Lords of Manors ; and though the Suitors are Judges, yet they may 

do their Services by Attorney. = 


In Treſpaſs, the Defendant pleads, that his Father being ſeiſed of certain 
Lands, demiſed them by Indenture to 4. habendum to him and to his Executors 
and Aſſigns for ninety-nine Years, if the ſaid 4. and B. ſhould ſo long live; 
reddendum, after the Death of the ſaid A. and B. his or their beſt Beaſt, or 40s. 
in Lieu thereof: Proviſo, that no Heriot ſhall be paid upon the Death of h. 
living A. then A. died, and afterwards B. died, whereupon the Plaintiff having 
the Reverſion by Deſcent, diſtrained a Gelding; but in the Pleading it did not 
appear, that the Diſtreſs was taken on the Premiſes : Et per Curiam, this 1s 3 
Heriot Service, being reſerved upon a Leaſe, and in that Caſe, there being 3 
Reverſion, this is a Service incident to it, and therefore muſt be reſerved payable 
during the Term; but where a Tenant in Fee holds of his Lord by Herut 
Service, ſuch Service is incident to the Tenure, which is ancient, and mul 
be ſuppoſed to be before the Statute Quia emptores, (9c. and theſe are ſeiſable by 
the Lord, either on, or out of the Lands; but this being a Heriot Sei 


vice by Reſervation, and not due till pes mortem. A. there can be no Rev 


ſion when it became due. 


Sup 


Superled eas. 


5 
THERE aWrit of Error is returnable in Parliament Tefte after the 1 Vent. 166, "Whew « 
Prorogation, and a whole Term intervene between the Teſte and Return, Vt of Error in Parlia- 
tis no Superſedeas ; but *tis otherwiſe if a leſs Time intervene, or if the Wyit of 1 Superſedeas, 
Error be returned before the Prorogation, 


Writ of Error upon a Judgment in B. R. taken out, and Teſte 1 Novemb. Ibidem. LID 
returnable 1 November prox, and a Mittimus indorſed on the Roll, in B. R. it 
was held, that the Record ſtill remained in B. R. to all Purpoſes, and that Exe- 
cution might be taken out, for tne Writ of Error was no Super ſedeas. 


Writ of Error in the Exchequer-Chamber, upon a Judgment in B. R. and Error in Fact vent. nd 1. 38. 
aſſigned, which not being aſſignable there, that Court affirmed the Judgment of J. R. Writ of Error coram vo- 
and the Record of Affirmation being tranſmitted into B. R. the Plaintiff brought ano- bis refiden' is no Superſe- 
ther Writ of Error there coram vobrs refiden, and moved, that upon putting in Bail — 

it might be a Super ſedeas to the Execution: Sed per Curiam, it was not allow- 
ed, becauſe the Judgment being affirmed in the Exchequer-Chamber, tranſit in 
rem judicatam. | a | e 


Judgment againſt I. R. in B. R. and a Writ of Error brought in the 


EF 
Sid. 236, Raym. 100. 
Excheguer- Chamber; afterwards the Plaintiff brought an Action of Debt on that Ln. * 


| 1 Lev. 153. 1 Vent. 34. 
Judgment, and the Defendant pleaded Na! tiel Record; and upon a Demurrer Writ of Error in the 


this was adjudged an ill Plea, becauſe the Writ of Error is no Superſedeas to the 1 Chamber is no 
Aion of Debt on the Judgment, but only to the Execution upon that Judgment; of Hebt on 1 Action 


5 ' 3 of D 
beſides, the Record is not removed by the Writ of Error, but only the B. 2 on a Judgment in 
Tranſcript. 


Adjudged, that where a Writ of Error is not fhewn to the other Party, or 
allowed by the Clerk, by his indorfing Kecepi upon it within four Days (which 
1s allowed as a convenient Time for putting 1n Ball, according to the Statute) ſedeas. 

'tis no Superſedeas ; * likewiſe, if before the Writ of Error allowed, the + 334 
Sheriff returns Fieri Feci, or Non inveni emptores, that in ſuch Caſe the Execu- wt 
tion ſhall not be ſet aſide. | | 855 


4 
1 Vent. 255, Where 2 


£ 


4 
he ad * 8 Ry _— ** 8 


— —— AER 


Superſiitious Uſe. 


in L L Superſtitious Uſes are void, and given to the King by the Statute * of + , Ed. 4 LA, 14. 

ns Ed. 6. which extends only to ſuch Uſes as were made before that Time, | 

e; ſo that all Superſtitious Uſes ſince that Statute was made, though they are void, 

4 yet they are not forfeited to the King. | | 

ng Whatever Uſe is deviſed or given to any Perſon or Company, and which (2) 

00 is not a charitable or good Uſe in the Eye of the Common Law, or with- Rep. Porter's Caſe. 

$2 in the Statute 43 Eliz. ſeems to be a void Uſe, and of no Effect within 3 Eliz. cap. 4. 23 K. 6. 
g4 the Statute 23 H. 8. | — 5 | eee cap. 10. 

6 The King and Queen verſus Portington & al'. Mich. 4 Will. 3. 

W | EE i 5 

> by !!... TAE EI I nA a AAR pep 
5 * Ejectment by the Heir at Law againſt the Deviſee, the Caſe upon Evi- alk. 16 { 2% Where 


| dence was, that the Defendants were Roman Catholicks, and that one of them an Averment will not be 
did recommend ſuch a Prieſt to be Confeſſor to the Teſtatrix, who perſuaded her allowed to defeat a Will. 
ſhe could not be ſaved, unleſs ſhe deviſed her Eſtate to God and bis Saints, and 
that the Defendant was an Abbeſ5 in France, and joining with the Confeſſor in the 
lame deluſive Perſuaſions, prevailed with the Teſtatrix to deviſe her Eſtate to her, 


N 


2 | and 


Writ of Error is no Super- | 


x o 
r r RIM 


—— tt. 


n 


and this was urged to be Evidence of a Superſtitious Uſe ; but the Court was of 
Opinion, that this being an abſolute Deviſe, and no Truſt declared or appearing 
upon the Face of the Will itſelf, no ſuch Averment could be made or admitted, 
for if the Law will not allow an Averment to ſupply a Will, a fortiori, there can 
be. none to defeat it: Et per Holt Ch. Juſt, The Stat. 23 H. 8. makes ſuch Uſes 
void, but doth not give them to the King, and the Statute 1 Ed. 6. gives them 


to the King, but doth not extend to future Uſes made after that Statute and that 
it might be convenient for the Heir at Law to ſeck his Remedy in Parliament, 


” ©. $35. according to the Caſe in Moor 784. quod vide. by. 


(4 
2 Sid. 13, 34, 46. Where | DE | Py | get 
a Limitation is to a Super- Feoffment to the Uſe of his Laſt Will, then the Teſtator deviſed his Lands to 


ſtitious Uſe. the Dean of Newark for an obiit, and the Reſidue to pay a Chantry Prieſt 3 |. fer 


Annum during the Life of his Wife, and of his Fier Edith, to chant for his 


Soul, Sc. and after the Death of his Wife and Siſter, then to perform Divine 


Service for gg Years, and afterwards to be ſold, and the Money to be diſtributed 
to charitable Uſes for the aforeſaid Souls, The Feoffees made a Feoffment ac- 
cordingly for 99 Years, rendering 7 J. per Annum to the Chantry Prieſt , then came 


the Statute 1 Ed. 6. concerning Chantries, and the Queſtion was, whether the 


Fee. fimple or the Leaſe only was forfeited to the King? Et per Curiam, The Fer- 
ſimple is forfeited ; for by the firſt Feoffment and the Will all was limited to Su- 
perſtitious Uſes. | | | | ; | 


8 8 888 ha. * — 3 Y > 


Tall, 


of Eftates-tail, and of Leaſes, Sc. made by Tenants in 
Tail. | . 


. (1) Simonds verſus Cudmore. Hill. x Will. 3. Rot. 743, 
+ 1 Salk, 338. Where a | * 
Leaſe made by the Tenant 
in Tail, ſhall hind the 
Iſſue. 


\ H1S Caſe is reported in + 1 Salk. but more clearly here, (viz.) 4, was 

Tenant for ten Years in Poſſeſſion the Remainder was to B. in Tail, win 

| had likewiſe the Reverſion in Fee expectant, upon the Determination of 

the Leaſe for ten Years, and being ſeiſed of both theſe Eſtates, he made a Leaſe 

for Years to commence at a Day to come ; but before that Day came he died; 

then the Iſſue in Tail [levied a Fine, and declared the Uſes thereof to himſctt 

and his Heirs ; the Leaſe for ten Years expired, and then the Future Leſſee en- 

P. 336 tered, and was in Poſſeſſion by * irtue of the Leaſe made to him by the Tenant 

5 | in * Tail, upon whom the Iſſue in Tail entered, and the Queſtion was, whether 
he was bound by this Future Leaſe, 4” i 

In arguing this Caſe it was held, that where Tenant in Tail makes a Leaſe to 


commence in præſenti, tis voidable by his Death; but if he makes it to com 


mence in futuro (as in this Caſe he had done) (viz.) If it be to commence after 
his Deatif, tis void, becauſe tis not derived out of his own Eſtate and Poſſeſſion, 


but out of the Eſtate of the Iſſue in Tail, which is paramount per formam doi; 


ſo if Tenant in Tail makes a Leaſe to commence at a Day to come, and dirs 
before the Day come, the Leaſe is void, and the Leſſee is a T reſpaſſer if he eater, 

| becauſe the Leſſee had no Eſtate or Intereſt in the Land, but only an Inver 
Termini till actual Entry, and the Iſſue in Tail had a Title paramount and pre- 
cedent to that of the Leſſee, which cannot be ayoided. But per Curiam, in the 
Principal Caſe the Leaſe is not void but voidable by the Iſſue in Tail, and 
that only in Reſpect of the Eſtate- tail; and therefore ſince this Leaſe iſſued out 
of all the Intereſt and Eſtates which the Leſſor had, (viz.) as well out of 16s 


Neexerfion in Fee, as the Eftate-tail, and ſince the Eſtate-tail is now extingulbel 
by this Fine, which hath now turned all into an entire Fee-ſimple, it hath thereb 7 


| made the Eſtate unavoidably ſubject to this Leaſe. 


9 


— 
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Lord Oſſulſton's Caſe. Mich. 7 Anne. | 
7 R being ſeiſed in Fee, and having Iſſue three Sons and a Daughter, and Deviſe of 6 SL 


ind 
having likewiſe one Brother, deviſed his Lands to his eldeſt Son in Tail- his Right en Mie mk 
Male, and fo to the Second and Third Son, Remainder tohis own Right Heirs Male de intended Right Heirs 
for ever; the three Sons died without Iſſue, and the Queſtion, was, whether the Males of his Body. 
Daughter, as Heir General, or the Brother of the Teſtator, as Heir Male, ſhould 
have the Lands. t per Curiam, none ſhall take by thoſe Words Heirs Mates, 
but he who is Heir Male of: the Body of the Teſtator, for no collateral Heir Male 
ſhall take by ſuch a Limitation by way of Remainder ; for at Common Law, if 
Land was given by a common Conveyance to one and his Heirs Males, there the 
Word Males ſhall be rejected, for there was no ſuch Thing as an Heir 7alp, 
without ſaying of whoſe Body; and if by Letters Patents Lands were limited 
to M. R. and his Heirs Male, tis void, though 'tis otherwiſe in a Will; and 
the Reaſon is, becauſe in a Will the Law ſupplies thoſe Words, of Bis Body, 
and that makes it a Deviſe to him and ihe Heirs Males of his Body, for Heirs 
or Heir Male cannot be a Name of Purchaſe, but Heirs Males of his Body 
may: Therefore, if there is no ſuch Thing in Propriety of Speech as * an , bop 
Heir Male, without ſaying of who/e Body, for that Reaſon Heir Male of his F. 337 
Body, or Heirs Miles of itſelf, where the Law will ſupply theſe Words, F See Councen v. Clerke, 
bis Body, as it will in a Deviſe, may be a good Name of Purchaſe ; but yet the anc Fibus v. Mitford, 
Party who would take by ſuch a Limitation muſt be ſuch a Perſon as may be an 
Heir by the Common Law, and would take by that Name. 


Lee verſus Brace, Mich. 8 Will. 3. B. R. 1 Ld. Raym. 101. 8. 2 
| © Carth. 343. 8. C. . . 


Feoffment was made to the Uſe of the Feoffor for Life, Remainder to . Peoffment (3) Uſe of his 
R. his Son and his Heirs, and for Want of Iſſue of bim, then to the Right Son and his Heirs, and for 
Heirs of the Feoffor : Mr. Northey objected, that though this would have been Want of Iſſue of him, Re- 
an Eſtate-tail in V. R. by a Will, yet the Authorities which prove it to be fo, m— over is an Eltate- 
do likewiſe prove, that it would be otherwiſe in a Deed, as in this Caſe. Sed per 

Holt Ch. Juſt. non allocatur, for this is but one entire Sentence of. Limitation, the 

Intent whereof is very plain, and the Rule of Law 1s only, that an Eftate of 

Inheritance cannot paſs without Words of Inheritance; but there is no Rule in 

Law, that Words of Inheritance may not be qualified or abridged by ſubſequent 

Words; therefore in this Caſe JJ. R. hath only an Eſtate-tail, though by Deed, 

it being in one Sentence; for though the firſt Words of that Sentence, (viz.) to 

his Son and his Heirs, make a Fee-fimple, yet the ſubſequent Words, (viz.) 

and for Want of Iſſue of him, make an Eſtate-tail, by qualitying and abridging 

the firſt Words, and in creating Entails, voluntas donatoris obſervanda eft, _ 


In a Special Verdict in Ejectment, the Caſe was; the Father being ſeiſed in 7 1 Dh 
Fee, had Iſſue Robert by the firſt Venter, and Ralph and Jane by the ſecond 1997 27 0 2 "Mod. 207. 
mainder to Truſtees, to ſeveral Purpoſes, Remainder to Jane for Life, Remain- Where an Eſtate for Life 
der to Ralph, and the Heirs Males of his Body, and of his Lands in W. (being ſhall be raiſed by Implica- 
the Lands now in Queſtion) to the Uſe of his Heirs Males begotten on the Body of ene e e 
bis ſecond Wife ; the Father died, and the Queſtion was, whether by this Limi- Uſe of his Heirs Mates "og 
tation any Uſe did ariſe to Ralph, who was his Heir Male by the ſecond Wife? gotten of his Body, fo as 
and adjudged that it did, becauſe his Father had an Eſtate for Life in theſe to make an'Eftate-tail 
Lands in V. not by expreſs Limitation, but by Operation of Law, which being executed in himſelf. 
united to the Eſtate limited to the Heirs, Males of his Body, makes an Eſtate- tail; 

now this being in a Covenant to ſtand ſei ſed, and no Tranſmutation of Poſſeſſion, (as e 
It was in» Greſwold's Caſe) ſo much of the old Uſe which was not diſpoſed of by 

the Covenantor, {till, remains in him, for there is nothing to take it out of him, 

(and ſo is Counden and Clerke's Caſe, * and Bingham's Caſe) ſo that the old Uſe _ | 
being ſtill in the Father, who was the. Covenantor, this. Eſtate for Life ſhall be P. 338 
raſed in him by Implication f Law, to preſerve and ſupport this Limitation, 
(vi2.)-To the Heirs Males of his Body, fo that this is an Eſtate-tail executed in him, 

Vol. III. | 5 8 M | and 
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Venter, and he covenanted to ſtand ſeiſed to the Uſe” of himſelf for Life, Re- | Mod. 121, 159. Sid. 98. 


P —— — — — 
. ⁵—rDL er ECONO * — 
” 
* 


0 * 


5 Charta, but Petty Cuſtoms, or parvæ Cuſtumæ, begun Anno 31 Ed. 1. and vet 
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Tales. Taxes. 
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| and by Conſequence after his Death it ſhall be to Ralph his Son, as a contingent 
Remainder, | | 


(5s) 


nn. 125. Where an By a Marriage Settlement and Fine levied, &:. to the Uſe of Huſband and 


Eſtate- tail is executed, Wife, for their joint Lives, Remainder to the Heirs of the Body of the Wife by 


and where the Remainder the Huſband to be begotten, Remainder, (the Wife ſurviving the Huſband) to 
is not contingent. her for Life, Remainder to the Right Heirs of the Huſband ; per Curiam, this is 
| an Eſtate- tail executed in the Wife, it cannot be a contingent Remainder, becauſe . 


that never is but in Caſes where the particular Eſtate may determine before the 
Contingency happens. | 


Tales. 
Cook's Trial. fol. 12, 13, 14, 15. 


5 
Where the Jury is ſum- 
moned to try a particular 
Iſſue, there may be a Tales, 


where not. 


T the Seſſions of Gaol Delivery for the Trial of Cook for High Treaſon, the 
Court could not have a full Jury by Reaſon of Defaulters, and the many 
challenged by the Priſoner, whereupon the Court adjourned to another Day, and 
ordered another Panel to be then ready; it was objected, that there ought to be 
a Tales, and an Habeas Corpora, to complete the Number of zine Jurors, who were 
already ſworn, for otherwiſe this Record would be left imperfect. Et per Curiam, 
Wherever the Jury is ſummoned by a Yenre facias to try a particular Ifiue, there 
may be a Tales, becauſe there 1s a Writ upon which it may be grounded, but 
where chere is no Venire facias tis otherwile ; for there can be no Tales but with 
an Habeas Corpora to bring in the firſt Jurors : Therefore in the Caſe of Oyer and 
Terminer, though perhaps there may be ſuch a Courſe, yet in Commiſſions of 
Gaol-Delivery it cannot be ; and *tis very plain that *tis not neceſſary ; for in ſuch 
*T 229 Caſes the Courſe is for the Juſtices “ before they come to Court, to {end a writ- 
ten Precept to the Sheriff generally, to return Jurors againſt their coming in 
order to deliver the Gaol ; and out of thoſe Panels the Jury is called, and with- 
out any Writ or Precept in Writing, and the Entry is no more than thus, (viz.) 
that V. R. the Priſoner, pleaded Not guilty, Ideo immediate veniat inde Jurata, 
and this is always before Iſſue joined, and therefore *tis never to try a particular 
Iſſue; and in this reſpe& the Proceedings of Oyer and Terminer differ, that they 
do not ſend a general Precept to the Sheriff before Iſſue joined, but a particular 
Precept after Iſſue joined, to ſummon a Jury to try a particular Iſſue, fo that 
this is a Precept in Nature of a Venire facias, upon which Account, perhaps a 
Tales may be grantable : But here it is otherwiſe, becaule there is neither a partir 

cular Venire facias, or Precept in the Nature of one. 


F 4 +. ne. - : A. Ta 15 never awarded upon an Indidtment, unleſs by Warrant from the A. 
ver awarded on an Indi&- forney-General, but *tis awarded upon an Information qui tam, Ec. becauſe of the 


ment, unleſs there is 2 Intereſt which the Proſecutor hath in ſuch Proſecutions. 
Warrant from the Attor- | | | 


ney-General. 


A— 4. 


. had 


Taxes. 


| 22 IHE grand Cuſtom of a Mark and Demi-mark on Woolfels and Leather, and 
Hragh Hans: [ alſo Priſage, (i. e.) one Tun of Wine before the Maſt, and one Tun be 

— hind the Maſt of every tenth Tun, were due to the King by Common Law, 
„Cap. 30. and theſe are implied by the Words red æ & antique conſuetudines in Magis 


made perpetual by 27 Ed. 3. cap. 26. 
Tonnage 8 Tonnage and Poundage is by an Act of Parliament, and was never granted far 


any longer Time than for one or two Years, till the 31 Hen, 6. when it 4 
| oh gran 


Taxes, 
granted to that King for Life; and not only for the ordinary Defence of the Sea, 


but that the King might have a Stock of Money always ready for that Pur- 
poſe, Se. : f 


— — -_- —— — . on 


I 1 ERA ik Raym. 317. * P. 340 


* Brewſter verſus Kidgell. Hill. 
| | C9.) 
HIS Caſe is reported in 1 Salt. but more clearly, and yet more at large, / Salk. 198. 8. C. Of 
18 as followeth, (viz.) It was a feigned Action upon a Wager, in which the FA * 
Queſtion was, whether the Plaintiff might deduct 4 5. in the Pound, being fo : 
much charged on the Lands by the Statute 4&5 Will. 3. and Power given to 
deduct it, with a Proviſo not to alter any Covenants or Agreements between the 
Parties. | 
The Jury found, that R. Lang ford being ſeiſed in Fee of theſe Lands, did, in 
the Year 1649, grant a Rent-charge of 40 l. per Annum, iſſuing out of the ſame 
to the Grantee and ber Heirs, and on the Back of this Deed there was this Me- 
morandum indorſed, (viz.) That it is ibe true Intent and Meaning of theſe Preſents, 
that the Grantee and her Heirs ſhould be paid the ſaid Rent-charge, without De- 
duttion for any Taxes for the Rent or Lands therewith charged; and afterwards by 
another Deed he covenanted to pay it, free from all Taxes : Et per Holt Ch. Juſt. 
The Word Taxes generally ſpoken, with Reference to any Freehold, or where 
the Subject Matter will bear ſuch Reference, ſhall be intended Parliamentary, and, P 
this propter excellentiam; but there are other Taxes not Parliamentary, ſuch as are 3* „ 
for repairing Churches, Taxes impoſed by Commiſſioners of Sewers; and gene- 
rally any F Impoſition which takes away Part of a Man's Goods or Rent, may 
properly be called a Tax. | 5 + 2 Inſt, 532. 
The ancient Way of Taxing was by Tenths and Fifteenths, then by Subſidies, 
afterwards by Royal Aids, ang at laſt by a Pound Rate, the former were all upon 
the Perſon and the-perſonal Eſtate, and were much the ſame, but the laſt was 
upon Lands and Rents, 
uno 18 Ed. 3. a Valuation was made of all the Towns in England, and return- 
ed into the Exchequer, and this became the ſtanding Rule for Taxing every | 
Town, (viz.) when a Tax was given, the Officers of the Exchequer preſently 2 Inſt. 76, 77. 
knew to how' much it amounted for every Town, and the Inhabitants taxed the 8 FX dent 
Landholders and Occupiers of Lands, and they were charged and paid their Pro- oi 
portion, though they held at a Rack-Rent. | 
The firſt Sub/zdy was granted Anno * 32 H. 8. and this was a Tax upon the Per- Cap. 50. 
fon, both for his Lands and Goods, and payable by him where he lived, and this : 
continued till the 15th Year of Car. 1. | | 
About two Years afterwards, (viz.) Anno 17 Car. 1. the firſt Afeſſment was 
made upon Lands and Rent, according to a Pound-Rate ; and by this and other 
Statutes there was a Clauſe for the Tenant to deduct the Taxes, and fo it was in | 
in the Years * 1642, 1644, 1659, and when by the Agreement of the Parties P. 341 
the Taxes were not to be deducted, there was uſually a Clauſe in all Deeds for 
that Purpoſe, as it was in this Deed, and at that Time that there ſhould be no 
Deduction for Taxes ; fo that if this Covenant or Memorandum had been made 
in the Year 1640, it would. not have extended to thoſe Taxes, becauſe there 
= were no ſuch then in Being or known in the Law, and therefore could not have 
been forſeen by the - Grantee, without a Ones Spirit; but being frequent | 
and in Uſe when this Deed was made, he mult intend that the Rent-charge | 
 thould be free from theſe Taxes, otherwiſe he intended nothing by this Memao- | | 


nd randum and the other Deed, 

be. ; 3 FT i | £40 

= The Defendants were indicted for a Miſdemeanor, for that being Aſſeſſors and Mod. Caſes 306. Aiſeſſors 
g Collectors of the publick Taxes in ſuch a Pariſh, they aſſeſſed tome too high, 0 2 indicted for a 
ger and omitted others, and yet they levied the Money on thoſe who were omitted, 


and converted it to their own Uſe, for that their Names were not ſet down in 
their Books ; and being convicted, and coming now to receive Judgment, it was 
1 for moved, that no corporal Puniſhment might be inflicted on them, becauſe the 
yo" Crime was not of an infamous Nature : Sed per Curiam, they were adjudged 2 
ande | | tne 


Tender. 


w.. 


the Pillory in the County where the Crime was committed, and that the Marſhal 
ſhould carry them down and a Writ ſhould go to the Sheriff to aſſiſt him in the 
Execution of this Sentence. | 


** 


and not the Tender; and wherever the Demand is certain, or a certain Sum 
claimed in the Declaration, there a Tender and Refuſal is a good Plea, and a Ten- 
der is not well pleaded without a Refuſal. | 


2 Vent. 10g, 


(27 3 3 
2 Vent. 107, Where a Debt upon Bond conditioned to pay 12 J. on the 134 of Aug. and on the 
1 is pleaded without 157 of Feb. by equal Portions ; the Defendant pleaded, that on be 15th of 
who = ls hare Auguſt there was 6 J. due, which on that very Day at B. obtulit ſolvere, and was 
Blues of Payment is ap- ever after * ready to pay; and afterwards, (viz.) on the 15th Day of December, 


pointed, he did pay it to the Phaintiff, who accepted it; and upon a Demurrer to this 


fuſal to accept, and his accepting it afterwards will not help; tis true, if there 
had been a certain Place of Payment mentioned in the Condition of this Bond, 


this might be good, but here was no certain Place appointed, 


(3) A n. 3 
2 Lev. 209. Where the In Debt for Rent, the Defendant pleaded in Bar, that he paratus fuit at the Day 


ſe tus i ; „ ins . l 
- 3 ” L Curia the Rent, and ſo petit judicium de damnis; and upon Demurrer to this Plea 


ing obtulit ſe ſolvere. it was objected, that it was ill, becauſe the Time and Place of Payment being 
| | certain, tis not good to ſay ſemper paratus fuil, without alledging, that obtulit 


| fe ſolvere, and adjudged accordingly. 


6 
Raym. 418. Where ſem- 


without a Tender, ready to pay the Rent, and that no Body was there to receive it; and that ſince 
that Day he always was, and yet is ready to pay the ſame, & denarios illos idem 


eodem (the Defendant) accipere velit & hoc, &c. And upon a Demurrer 10 this 
Plea it was objected, that the Defendant did not plead a Tender at the Day, but 
only that he was then ready to pay the Rent: Sed per Curiam, the Plea is good 
without a Tender, but it had not been fo in an Action of Debt on a Bond, for 
there a Tender muſt be ſet forth to ſave the Breach of the Condition. | 


KRaym. 686. S. C. Comyns 116. 8. C. 


the Place and Time are tr | >, ; > Diane 
Sd e be tos Plaintiff declared, that the Defendant's Teſtator covenanted with the Plaintiff 


forth in the Pleading at upon two Days Notice, at any Time within one Year, to accept 1000/7. joint 
what Time he came, and Stock of the Hudſon's Bay Company, at the Hudſon's Bay, Houſe , and that upon the 
how long he ſtaid. | Transfer thereof he would pay the Plaintiff 2000 J. the Plaintiff avers, that on the 
P. 243 ſecond Day of Novemb. Sc. he gave Notice to the Defendant to come on the * fourth 

| Day of November, (which was within the Lear) 1% the Hudſon's Bay Houſe, and 

then there to accept the Transfer of 1000 J. Stock, and that the Plaintiff was 

ready there, and offered to transfer it, but the Defendant did not accept it, nei- 


Juſtice, held, that if the Tender had been well ſet forth, che Plaintiff would 
have a good Title to the 2000 /. for if he hath done - all which he can do, in 


order to accompliſh what he had agreed to do, tis as effectual and ſufficient as if 
I | he 


So 1 


Tender. 
1 N 5 | | 
Sid. 13. Refuſal, where HERE a Tender and Refuſal is pleaded, *tis the Refuſal which is tra- 
traverſable. Sid. 364. verſable, and not the Tender; for *tis that makes it a Payment in Law 


Debt for Rent, the Defendant pleaded, that he was at the Houſe on the Day, | 
per paratus is a good Plea Sc. for an Hour before Sun-ſet, and ſtaid there on the fame Day till Sun-ſer, 


Lancaſhire ,verſus Killingworth. Trin. 13 Will. 3. B. R. 1 Id. 


„ 2 05 2 5 
12 Mod. 530, 533. HERE is a ſhort Note of this Caſe reported in 2 Salk. by the Name of 
2 Salk. 623. S. C. Where Lancaſhire verſus Killegrew, but the Caſe was thus: . In Covenant, the 


{7 3% #42 Plea it was adjudged ill, becauſe the Defendant pleaded a Tender without a Re- 


and the Defendant had ſhewed that the Plaintiff was not there ready to receive it, 


Time and Place is certain, and Place, &c. to pay it, and that ever ſince he hath been ready, & profert hic in 


defendens bic in Curia profert para!” fore ſclvena* eidem (the Plaintiff) // illos de 


— 


ther had he paid the 2000 J. Upon a Demurrer to this Declaration, Holt Chief 


— 


Tenor. Term and Vacation. 


he had actually transferred the Stock. But here the Tender is not well pleaded ; 

for where *cis pleaded at the Place appointed, as in this Caſe it was at tbe Hudſon's 

Bay Houſe, and no one there to accept the Transfer, he ought to ſhew, at what 

Time he was there on that Day, and how long he ſtaid, for he ought to ſhew that he 

had done his utmoſt Endeavour to accompliſh his * Agreement; *tis true, he * Yelv. 38. 

need not ſet forth, that neither the Defendant, nor any Body elſe in his Behalf, 

was there, becauſe it ſhall not be intended that another was there for him ; but if 

the Truth was fo, it muſt be ſet forth on the other Side: Now as to the-Time, ; „„ 
tis the laſt Time of the Day which the Law appoints for a Tender, but yet not ſo DS TOR TRY 
late in the Day, but that there may be Time enough for the Execution of the | 
Agreement in what is tendered: Now in the Principal Caſe, the Stock can never 

be transferred, but when the Company's Houſe is open, and that is uſually at : 
ſet Hours, as at ten of the Clock in the Morning; therefore the Plaintiff ſhould | 

have ſet forth and averred the Uſage of the Company, and that he came at the 

proper Time, and ſtaid there till after the Houſe was ſhut. 


Giles verſus Hart. Mich. 9 Will. z. 1 Ld, Raym. 254. Carth. 413. 


HIS Caſeis reported in 2 Salk. (which ſee there) to which may be added : Salk. PS. * Debt on 

the Opinion of the Chief Juſtice Holt in this Caſe, (viz.) In an Iadebita- à Bond to pay a certain 
tus Aſumpfit for Wares fold and delivered; the Defendant pleaded a Tender on _ 8 W 
ſuch a Day, and that he bath been ready ever ſince to pay, Cc. and upon Demurrer gn yer _ 3 
to this Plea he held, that where an Action of Debt is brought upon a Bond con- Plex. * not in Aſſumpſit. 
ditioned to pay a certain Sum on a certain Day, there a Tender at the Day, and 3 85 
that he hath been ready ever ſince to pay, is a good Plea; but *tis not fo in 
Aſumpfit ; for though he might be ready to pay ever ſince the Tender, yet that 
being after the Promiſe made, and probably after it was demanded to be paid, tis 


not good, for it not being paid, the Promiſe is broken, ſo 'tis likewiſe in Debt 


upon a ſingle Bill; therefore in theſe Caſes the Defendant muſt plead ſemper para- 

ins : He held, that in an Action of Debt Tender and Refuſal might * be pleaded » p. 344 
in Bar of the Damages, but not in Bar of the Action, for the Debt ſtill remains: | 
That in Aſump/it a Tender likewiſe might be pleaded in Bar of the Damages; 

but of this there hath been ſome Doubt; for he held; that in ſuch Caſe the 

whole Demand being in Damages, a Plea in Bar to the Damages goes in Bar to 

the Action; therefore he ſaid he ſhould favour any Courſe to help a Defen- 

dant in ſuch Caſe, as by allowing him to bring a Sum of Money into Court, and 


praying Judgment, de ulterioribus damnis, or by confeſſing Damages to ſo much, 


which he is ready to pay, and pray that the Plaintiff may proceed at his Peril. 
Horne verſus Lewin. Trin. 1699. B. R. 1 La. Raym. 639. 8. C. 5 


N Avowry for Rent, the Plaintiff replied, that he was ready upon the Land 2 Salk. 583. 78.0. Petit 
on the Day of Payment till Sun. ſet, and no one was there to receive the N 1 _— wor 

Money, and that he is ſtill ready to pay it, and ſo petit judicium & damna, this 3 * 

was adjudged naught; but if it had been petit judicium de damnis, it had been 

good, for his being ready to pay excuſes the Damages, but doth not bar the 

other of his Rent. 8 


9 — 
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Tenoz. See Libel, 2. 
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Term and Vacation. P. 345 


Recovery was ſuffered on the: firſt Day of Michaelnas Term. about eleven Sid. 229. > = ou Judg- 
. of theClock in the Morning, and the Recoveror died in che ſame Morning meat thall relate to the 
about two Hours before; yet this was adjudged good, for the: Writ was returna- Day. | . 
ble three Days before, and the Judgment ſhall relate to that Day. ps” 
Vol. III. . 8 N The 


— 


— 
W 7 9 bet” HE ih atk. 


Time. Tithes. 


(2) 


{ C10: 268; The Eſſoin-Day, is the firſt Day of every Term in Reſpect to legal Proceedings, 
and Judgments ſhall relate to that Day, and not to the quario die poſt ; bur 
if a Man is bound to appear, or to pay the Money on the firſt Day of the 
N Term, tunc loquimur ut vulgus, and then the guarto die poſt is the firſt Day. 
2 Cre Ph. 3) St. John's Day, non eft Dies Furidicus, and therefore the Judges never fit on 
| that Day, unleſs it happens to be the fir/# Day of the Term. | 
1 Roll. 1 If the next Friday after Corpus Chriſti Day, happen to be on Midſummer-Day, 1 
| ; yet that muſt be a Hall-Day, though otherwiſe it would not, for the Friday ic 4 
next after Corpus Chriſti is appointed by the Statute to be the firſt Day of 
Trinity-Term; and if this be not reckoned, the Term would not begin till Frida) 
in the next Week following, 
F240 * Time, See Iſſues joined, 1. ; 
| | Scott verſus Hogſon. Trin. 11 Will. 3. B. R. 
Aſſumpſit C _ a Horſe . A SSUMPSIT torun a Horſe at ſuch Time and Place. as the Plaintiff : 
at ſuch a Time as the A ſhould appoint, and the Plaintiff declares, that he did appoint ſuch a Day; 
Plaintiff ſhall appoint, jt was doubted, whether this was appointing a Time, which is more certain and | 
and he ſets forth that he ap- 4 . Na B 3 f f 
pointed ſuch a Day, eterminate than @ Day: But per Curiam, by appointing a Day the Law will ci 
. ſupply the Reſt, and fix it to the moſt uſual and convenient Time of that Day. (: 
_ Davy verſus Salter. Mich. 3 Anne. B. R. 
Mod. Caſes, 230. A Writ of Inquiry was executed in tres ſeptimanas Trin. (which was on Sun. th 
. day the 130b Day of June) and the Writ was returned to be executed on W 
the 14th Day; and upon a Writ of Error brought it was inſiſted, that the Court th 
* 1 Cro. 275. Jones could not take Nôtice of the * Days of the Month, if they did, then + Sunday 5 
300. 1 Roll. Abr. 595. ought not to be reckoned, but Monday inſtead thereof; that if Sunday be: the firſt 
py on 1. 2 Cro. 16. Day of the Term, all Judgments will be on a Sunday.” Et per Holt Ch. Juſt. If to 
MOR Pre ' © Sunday happen to be the guarto die poſt, it muſt of Neceſſity go to the Monday on 
following; and ſo 'tis of Eſſoins, for they cannot be held on a Sunday, and as to thi 
the Relation of Judgments to the firſt Day of the Term, it can only be to the ve 
firſt Juridical Day, and all Quindenas & octabis are incluſive. In this Court the | 
Entry is, die lune proxima poſt, &c. which is incluſive ; in the Common Pleas the 
Entry is, A die, Sc. and yct that is incluſive of the Day; and he-was of the tio 
_ fame Opinion as in Harvey and Broad's Caſe. „ e as 
| FF 1 1 TO | a 
Styles 38 hy EY Soubmiſſion to an Award by Bond dated 12 Septemb. fo as it be made within fix ove 
| Days after the Date of the Bond, and it was made on that very Day on which mne 
the Bond was dated. Ei per Curiam, Tis good, becauſe that Day ſhall be in- 
cluſive, and be taken to be one of the ſix Days. © | 
| 5 . Sta 
Sid. U : Mod. 96. Moved to quaſh an Indictment upon the Statute 13 H. 4. cap. 7. for a Riot, 20 
Computation of Time becaufe Inquifition was not taken within a Month, (viz. /wenty-eight Days) Sta 
according to the Kalendar. after the Offence committed, which is expreſsly required by the Statute : Sed p- the 
P. 347 Curiam, the Time ſhall be computed, not according to /wen/y-eight Days, but 


according to Kalendar Months. 


- —— — « > 444 \ 44 


; : , 


Tithes, - See Burn's Eccl. Law. 717. Tithes. 
eli. OE SED] LL. Things titheable which grow from the Earth immediately, either as 4 
What are predial Tithes. J natural Product thereof, or by the Induſtry of Men, as Corn, Hoy, Mood, 


Herbs, Ge, ate called predial'Tithes. But 


4 


Tithes. 


„„ by ' 8 — — n 
— 


But thoſe which do not ariſe immediately from the Earth, as Cattle, Ge. What 8 Tithes 


and which are not the Product thereof, but are nouriſhed by it, the Tithe there- 
of is called mixt Tit bes. | 


But perſonal Tithes are from and in reſpect of the Labour of Men. 


All ſmall Wood, under Timber, and likewiſe Timber, when cut down under 
twenty Years Growth, is called Sylva cædua, and titheable; but Timber-Trees, 
after rwenty Years Growth, are not titheable, neither are the Loppings or the 
| Bark, or the Bougbs of ſuch Trees titheable, becauſe Part of the Trees themſelves. 


TY 
Wood and Trees. 


Sylva cædua cut down to ſell ſhall pay Tithes, but not to zurn in the Houſe, g;,, WR. . 10 
or to repair the ſame, or to incloſe, or to enlarge the Houſe for neceſſary pays Tithes, e vor. 


Habitation. _ 


If a Coppice is cut, and the Tithes paid, and afterwards the Roots are grubbed 1 Roll. 4 Roots 
up, they ſhall not pay Tithes, becauſe they are Parcel of the Inheritance, and grubbed up ſhall not pay 
of the Land. | EAI rg rg oh | 


Tithes, 
Timber-Trees morlue, aride & putride, pay no Tithes, for being once diſ- Cro. Eliz. 3, Trees 


charged by being upwards of twenty Years Growth, they ſhall be always diſ- more than twenty Years 
charged. | | | 1 5 Growth pay no Tithe. 


* Tithes may be diſcharged three Ways, either by real Compoſition, de modo De- Diſcharge of Illes. 
cimandi, or by Preſcription. (2.) By a general Preſcription, de non Decimando. * P. 348 
(3.) Or by Grant. mg Toa SY 


A Diſcharge by real Compoſition de modo Decimandi is where Money or Land is Jones 168. Hob. 307. 
enjoyed by the Parſon, Time out of Mind, in Lieu of his Tithes; in this Caſe Diſcharge de modo Deci- 
the Law always intends a Contract, or original Bargain, and this is a Charge mandi. 
which runs with the Land, and whereof any lay Owner ſhall take Advantage, for 
the Modus is become the Tithe, and the very Tithe in Specie is extinguiſhed. 


# 


(2.) A Diſcharge by Preſcription in non Decimando is a Privilege only incident 1 1 1 — 


to Spiritual Perſons ; for as they are only capable of Tithes in Pernancy, fo they 422. Heb. 507, Hard. 


only can diſcharge themſelves by a general Preſcription in non Decimando; this is 315. Diſcharge by Pre- 
therefore a perſonal Privilege which doth not run with the Land, ſo that if it be con- ſcription. 
veyed over, Tithes mult be paid in Specie, 55 | 
.) A Diſcharge by Grant, and this is either to particular Perſons or Corpora- d, . 

* by the Papen dal or to whole Orders of Men by Act of General Council, n. 
as to the Templars, Hoſpitallers, Ciſtertians, &c. and this Privilege is alſo perſonal, 
and cannot paſs from one Perſon to another; ſo that if the Land be conveyed 
over, or reverting to the Founder, the Alience and the Heirs of the Founder 
ſhall pay Tithes. on 1 „ 

Now theſe perſonal Privileges are to be conſidered as they ſtand affected by the By the LF 1 H. 8. 
Statute 27 H. 8. by which Statute all Abbeys, Fc. under the yearly Value of 
200 l. per Annum, are given to the Crown ; and becauſe there is no Claule in that 
Statute to revive and fave all perſonal Privileges belonging to the Abbeys, &c. 
therefore they are deſtroyed and extinguiſhed. © 


By another Statute 31 H.8. All Achs, &c. above the Value of 200 l. per Annum, By the ba 7 H. 8. 
are likewiſe given to the King, and in that Statute there is a Clauſe to revive and 
prefcrve all former Privileges. . | | | 


Therefore theſe, whether diſcharged by Preſcription, Grant, or Compoſition, in ogy 


1 Cro. 43. Jones 368, 


the Hands of former Owners, continue in the ſame Manner diſcharged of Tithes gh, zo), Had. 101. 
in the Hands of the King ot his Patentees. . Je. | 


Wharton 


(3) 
What are perſonal Tithes, 
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| 19 Pe 349 Wharton verſus Leſle. Trin. 5 Will. 3. 

| (5 104, 184, FN a Pariſhconſiſting of 700 Acres of Arable, and 700 Acres of Paſture, Land 

| WW a Pariſhconſiſting o 700 Acres of Atrable, and 700 Acres of ature, Lands. 
| $944 A Hutt, 55 there were twenty-/ix Acres ſowed with Flax; adjudged by tree Judges m 


Moor 99. Owen 74. Holt Ch. Juſt. That the Tithes thereof belong to the Vicar as a ſmall T ithe, be- 
| ing ſo in its Nature; but the Cbief Juſtice held, that the Nature of the Tithes de- 
pends upon the Nature of the Thing itſelf, and not upon the Nature of the 

Place where 'tis ſown. | 7 | 


g — 1 ** 
8 * 2 * — 


Trade. 


Mayor of Wincheſter verſus Wilks. Faſch. 4 Annæ. B. R. 21q 
| Raym, 11:9. S. C. : 


—ͤ!— — 


„ HE Corporation of Winchefter declared upon a Cuſtom, that it was nat 
_ 88 3 lawful = any Perſon td exerciſe a Trade there, except homines liberi = 

a Corporation hath Gilda de mercatorie Civitatis illius, Fc. Et per Curiam, it was agreed, that ſuch , 
mercatoria, 5 Cuſtom in London might be good, becauſe their Cuſtoms are confirmed by man 
Acts of Parliament; but it was doubted, whether ſuch Cuſtom was good in an 

other City or Borough, tor ſince the Defendant is at Liberty to live in that Place 

*tis unreaſonable to reſtrain him from uſing a lawful Means for his Support and 

Livelihood: However, per totam Curiam, this Declaration is naught ; for wy 

conſtat, that the Corporation hath Gilda mercatoria, and it doth not appear whom 

the Homines liberi de Gilda mercatoria are; fo they may be the whole Corporation, 


or ſome Part of them; and anciently the King's Grant to have Gildam mercats- 


3 5 riam, made them all a Corporation, (viz.) All the whole Vill. 
of +” _— E Bridget Glaſs's Caſe. Mich, 8 Will. 4. 
2 l : 
+ Cap. Tar. 2. Informa- HE was indicted before Commiſſioners of Oyer and Terminer at the Oll Bi, 
ys —_—_ mas 5 0 on the Statuie 1 & 2 | Pb. & Ma. by which. tis enacted, that no Puſu 
8 is os living in the Country ſhall ſell any Haberdaſhers Wares by Retail, in any City ar 
| Town corporate, except it be in open Fairs, on Pain of Forfeiture for every Offence, 
65. 8 d. and of the Wares ſold, the one Moiety to the King, the other to bimwho 
ſhall ſeiſe and ſue for the ſame in any of the King's Courts of Record, by Bill, Plaint, 
Debt, Information, or otherwiſe, &c. and that the Defendant did ſell Haberdaſhers 
* 6Rep. 19. Mares, Sc. contra formam Statuti : Mr. Nortby moved to quaſh this Indifimnt, 
+ 1 Cro. 23. upon the Authority of Gregory's Caſe and of + Farrington's Caſe, becauſe thoſe 


Words, (viz.) The King's Courts of Record extend only to the Courts at Weſtnin- 
fter : Et per Curiam, tis true, Juſtices of Peace have not any Juriſdiction in this 
Caſe ; but it hath been ruled ſince Gregory's Caſe, that Juſtices of Oyer and Ju- 
miner may determine this Matter by Way of 1ndi7menr, though not by Infer- 
mation : But ſince the Statute hath preſcribed a particular Way to recover the 
Forfeiture, (viz.) by Action of Debt or Information, without mentioning an li- 

dictment, therefore the Defendant is not indictable upon this Statute, for which 
Reaſon this Indictment was quaſhed, | 


* Mary Reed's Caſe. 
Inditment for ufing a. þ | | fe | 


Trade not good. HE was indicted for uſing the Trade of a Linen Draper at B. not having 
| J ſerved ſeven Years Apprenticeſhip to that Trade, the Caption was Ad generates 

Seſſonem Pacis tent” coram Majore and Burgeſſes of | Bridgwater, infra Burgum dt 

Bridgwater , it was objected, that an Indictment for this Offence cannot be taken 

at a Seffious of a Town-Corporate, but only at the General Quarter-Seſſions of ti: 

County, and this by Virtue of the Statute 31 Eliz. and even in that Caſe it vil 

not be ſufficient to ſay, ad generalem Selſionem, but ad generalem quarterialem 950 

ſionem pacis, &c. 5 — on 

e 


the Forfeiture is given to the Informer, he muſt proſecute within the Year; but 


8 * FY 


Traverſe. 


The King verſus Hicks. Mich. 4 Will. z. B. R. 


NFORMATION was brought againſt the Defendant upon the Sta- Cap. 4 (4) 
] tute Þ 5 Eliz, for Uſing the Trade of, Sc. not being Apprentice to it for ſeven : 
Years ; the Information was brought in + this Court, and the Uſing the Trade p. 351 
was in Yorkſhire. Et per Curiam, this Information will not he here, becauſe by | 

the Statute 21 Fae. it mult be brought in the proper County, and all Informations 

againſt the Form of the Statute will be void. | 


The Queen verſus Eliz. Franklyn, 


HE was indicted at a Quarter-Seſions of a Borough, for exerciſing a Trade, 
not having ſerved ſeven Years Apprenticeſhip, and Mr. Eyre moved to quaſh 

it, becauſe the Prolecution was commenced a Year after the Offence was. com- 
mitted. Et per Curiam, Upon View of the Statute of 5 Eliz. where a Moiety of - 


(5) 
1 Salk. 370. S. C. Quaſh- 


ed on another Exception. 


the Queen's Suit is not confined to the firſt Year, but ſhe ſhall have another 
Year, where the Forfeiture is diſtributed by Moities, and in ſuch Caſe, where the 
Party neglects the firſt Year, ſne ſhall have the whole. 


A Pippin-Monger is no Trade within the Statute 5 Eliz. but a Brewer is, T1 
Quære of an Upbolſterer; but Plowing and Digging are not Trades within the Sta- J. Roll. Rep. 10. What 


l ' Trade is within the Sta- 
tute, for *tis not Matter of Skill, but of Strength. tute, what not. 


"—_—_ 
Anonymous. Hill. 1 Anne, 


H E Defendant was ſued by the Name of John, and he pleaded, that he yr... FC e f 

was baptized by the Name of Benjamin, and traverſed, that ip/e idem Johannes ö 1 
was ever known by the Name of Jobn; and upon a general Demurrer to this 
Plea, per Holt Ch. Juſt. This Traverſe is repugnant in itſelf, and very immaterial, 
for it had waived the precedent Matter of Bapiiſm, which was well pleaded, and 

was now become the Subſtance of the * Plea itſelf; for now the Iſſue muſt be * p. 352 
by what Name the Defendant was called or knoton, and not by what Name he 
was baptized, whereas he ought to have relied on his Name of Baptiſm, and con- 
cluded with it without a Traverſe, for a Man can have but one Name, therefore 


it implies, a Negative in itſelf, without ſaying he was never known by the Name 


of Jobn, Sc. 
Bullen verſus Benſon. Mich. 10 Will. 3. B. R. 


De B T upon a Sheriff's Bond for an Appearance dated 20 Novemb. 9 Will. where a 1 3 
3. conditioned, that the Defendant ſhould appear in B. R. die lunæ prox without a Traverſe. 


Poſt quinden* Sancti Martini, &c. The Defendant pleaded the Statute, and that the 


Bond was primo deliberar” by him 30 Novemb. and that he was then taken and ar- 
reſted by the Plaintiff by a Writ returnable in Michaelmas Term, Ic. in B. R. 
and being ſo in Cuſtody: the Plaintiff took this Bond, & hoc paratus eſt verificare. 
And upon a Demurrer to this Plea it was adjudged ill, for when the Defendant 
had pleaded, that the Bond was primo deliberat* on the 30th Day of November, he 
ſhould not have reſted there, but have traverſed, that he delivered it on the 204 
Day of November, according to Yelverton 138. for here the Date is mate- 
ral; for ſuppoſing the Arreſt was before the Return of the Writ, and then 
after the Return the Plaintiff took a Bond antedated ; this Bond is void be- 


_ Cauſe the Defendant was legally in Cuſtody for Want of Bail, and ought to have 


been kept in Cuſtody. 


Vol. III. $0 —_ Beats 
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1 raverlſe. 


Beats verſus Simpſon. In C. B. 


(37) 


Virtute cujus is not tra= . INH E Caſe was, J. Two Habeas Corpora were pleaded, and both of different t 
verſable, Teſte and Returns, the other Side replied, that he was brought up Virtute l 
of the firſt Writ 4%; hoc, that he was brought up Virtute of the other Writ, tl 
and per Treby Ch. Juſt. a Virtute cujus is never traverſable, becauſe *tis not a t 
poſitive Allegation, but only a Deduction or Inference from another Matter. 80 C 
is a pretexiu cujus, and vigore cujus, and per quod, Sc. for theſe Things. Net | r: 
augent nec diminuunt ſed confirmant tantum. Poel Juſtice agreed that Virtute cujus . 
was in many Places no more than a bare Inference; but ſometimes when it took It 
in Matter of Fa&, then it ſignified ſomething by Way of Allegation, where. ir 
upon, Ec. and then *tis traverſable, and it may fo happen that nothing elſe is V 
| | traverſable, | . 
P. 353 * Suppoſe two Writs are taken ont againſt V. R. of the fame Tee, but of dif- 
| ferent Returns, and at the different Suits of A. and B. and afterwards A. procures 

a Warrant by which /. R. is arreſted, and he gives a Bail-Bond, and in an NS. 
| x Action of Debt brought on this Bond, the Condition whereof was for the De- ] 
| fendant to appear die, Sc. he (the Defendant) pleads the Statute, and that he 1 
was then in the Cuſtody of the Sheriff, by Virtue of a Writ returnable on ano- S: 
ther Day; the Plaintiff may reply, that he was in Cuſtody, Sc. by Virtue of a ar 
Writ returnable, as in the Condition of the Bond, & non virtute Brevis prediff v. 
in placito defendentis mentionatꝰ; quod fuit conceſſum per Nevill & Blencow Fultices: al 
Quære tamen, for this is contrary to Greenvills Caſe, and againſt the Opinion of tr 
Hale Ch. Juſt, | | | C 

| | | - | ws 
175 Anonymous. Paſch, 9 Will. 3. B. R. - 
+), | | 
2 Nee 3 HERE a Matter is confeſſed and avoided it need not be traverſed, In s + 
"i . Replevin the Defendant avowed for that V. K. was ſeiſed and made a fo 
Leaſe to him (the Defendant) for one Year, and fo juſtified the Taking, &c. th 
Damage-feaſant. The Plaintiff replied, that true it is, that V/. R. was ſeiſed, WI 
Sc. but before he made a Leaſe to the Defendant he made another to the Plain- DO 
tiff, which is ſtill in Being, and not determined, this is ſufficient without a Tra- th 


verſe, becauſe the Title of the Defendant is confeſſed and avoided ; but if the 
Plaintiff had traverſed the Leafe of the Defendant, it would have been good upon 
a general Demurrer, being only in the Nature of a double Plea ; but upon a Spe- 
cial Demurrer it had been naught. 


5 . x : 
Cro. Car. 265, 266, In- That the Inducement to a Traverſe ought always to contain ſufficient Title, 


oY n * but 'tis not material, whether the Matter is true or falſe : Now the Reaſon why 3 
dient Title. the Inducementſhould contain a Title, is becauſe a Man ought not to deny the Title by 
of another, without ſhewing colourable Title in himſelf ; for if the Title tra- | hs 
verſed be found to be ill, and no Colour of Right or Title appears for him that det 
traverſed that Title, then no Judgment could be given. | ; a | 
Inducement to a Traverſe But the Inducement to a Traverſe can never be traverſed, becauſe that would be ric 
cannot be traverſed, a Traverſe after a Traverſe, which would be not only infinite but abſurd, becauſe ch 
it would be to quit his own Title, and fall upon the Title of another. » 
| | 7 
OP. 264 *Groenvelt verſus Burwell & al'. Trin. 12 Will. 3. B. R. 1 Ld. * 
Raym. 213. 454. 8. C. Comyns 76. S. C. 

„I Salk. * 1 263. HERE are ſome ſhort Notes of a Caſe between theſe Parties, but upo 
S. C. Where the Legality other Points, in * 1 Salk. but the Caſe was thus: J. In Treſpaſs and F an | J 
of a Warrant was put in Impriſonment for an Aſſault, Beating, Wounding and Impriſoning him; the * 
ITue, tis ill. Detendant as to the Beating and Wounding, pleaded Not guilty, E- quoad Re- : 
fiduum tranſpreſſion', &c. he ſet forth a Power in the College of Phyſicians in Lon. "= 
den to examine and commit for ill Practice in Phyſick, and that they adjudged SE 
N the Plaintiff guilty de mala praxi, Sc. and fo they made a Warrant to the De- | ky 
fendant to arreſt him and to carry him to Newgate, by Virtue of which Warrant thi 


they tra 


n * 4 „„ — 
* 1 * (i 7 * * ” * — 


Traverſe. 

they did arreſt the Plaintiff, Sc. Que eſt eadem reſid', Sc. The Plaintiff prote/- 

ando againſt the Power, for Plea ſaid, that the Defendant arreſted him de injuria 

ſua propria, & non Virtute Warranti pre ; and upon Demurrer to this Replica- 

tion it was adjudged ill, for the Traverſe doth not deny that there was ſuch a 

Warrant, but the Legality of it, and that the Plaintiff was not taken by Virtue 

thereof, which implies, that he might be taken for ſome other Cauſe, and if 

that was his Caſe, then he ſhould have pleaded it Specially, and ſhew for what 21 H. 6. fo. 5. B. 

Cauſe he was taken: Now by this Replication it may be intended, that the War- 

rant was after the Arreſt, and that there was no ſuch Warrant, therefore he 

ſhould have traverſed Ab/que hoc, that there was a Warrant, or Abſque hoc, that 

it iſſued before the Arreſt, and then a Matter of Fact (from whence a Queſtion 

in Law might ariſe) would have been put in Iſſue, and not the Legality of the 

Warrant, which is Matter of Law. | 


Radborne verſus Kennadale. Mich. 4 Jac. 2. Rot. 640. 


IN Replevin, the Defendant made Conuſance as Bailiff to Sir A. B. ſetting 3 Mod. i ts Teh 
1 forth, that he was ſeiſed in Fee of the Place where, &c. and ſo juſtifies the — in an Avowry, if a 
Taking the Cattle Damage-feaſant : The Plaintiff in his Replication confeſſes the r ee "= 11 
Sciſin of Sir A. B. the Son, but pleads, that his Father was ſeiſed, &c. in Fee, ; | 4 
and made a Leaſe to . R. for three Lives of the Place where, &c. that . R. | | '| 
was dead, and that V/. W. entered as Occupant, and made a Leaſe to the Plaintiff, | | {1 
and upon a Demurrer to this Replication in Bar, for that the Plaintiff had not 1 
traverſed the Seiſin in Fee of the Son, it was held per Curiam, * relying upon the # p 1 
Caſe in Bulſtrode, that either in Treſpaſs or in Avaiy, if a Freehold is pleaded, + 1 A 1 
it muſt be traverſed, unleſs the Party doth wholly $ confeſs and avoid it by a $ Dyer 171. 3 Cro. 650. | . 
defeaſible Title, only with this Difference; that if in an Action of Treſpaſs a Sid. 227. 
Freehold is pleaded, the Party may traverſe it generally, without inducing his | 
Traverſe by a Tile, but in * Avowry, the Traverſe muſt be induced by ſetting . gen zi, 

forth a Title : Et per Curiam, the Want of a Traverſe is Matter of Subſtance in 1 Leon. 44. denied. 
the principal Caſe, becauſe there are two Afirmatives in the Pleading, and that 1 Roll. Rep. 204. 
will not admit any Trial without a Traverſe, therefore *tis not helped by a general 

Demurrer, but a ſuperfluous Traverſe is only Matter of Form, becauſe it doth 

the other Party no Injury. | 
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 Newdigate verſus Selwin. Paſch, 2 Will. 3. B. R. 
N Covenant for not keeping and employing his Apprentice , the Defendant Where a 1 
pleaded, that from ſuch a Time to ſuch a Time he did keep and employ becauſe purſuant to the 

the ſail Apprentice, and that then he ſervitium ipſius (the Detendant) deſeruit & Hh 

reliquit & ab eo deceſjit & ulterius in ſervitio ſuo remanere neglexit & abinde poſtea 

bucuſq; ad loca incognita ſeſe elongavit & abſentavit ; the Plaintiff replied and 

traverſed, abſgue hoc quod ſervitium (the Defendant) deſeruit vel reliquit vel ab eo 

deceſit, vel in ſervitio ſuo remanere (omitting neglexit) vel ſeſe elongavit; and upon 

a Demurrer to this Replication it was objected, that the Traverſe was mulrifa- 

rious, conſiſting in ſo many Particulars in the Disjunctive, and that by omitting 

the Word Neplex:t, it was not Senſe : Sed per Curiam, the Traverſe is good, for 

tis purſuant to the Defendant's Plea, which may be traverſed, as he hath pleaded 

it; and that Part of it, which is Nonſenſe, will not hurt, becauſe the Traverſe 

is good without it. 


Helliot verſus Selby. Trin. 2 Annæ. 2 Ld. Raym. 902. S. C. 


TR ( 
1 I'S Caſe is reported in þ 2 Salk. but upon another Point: . In Re- þ 2 Salk. 0. What is 
1 plevin, the Defendant avowed Damage. feaſant; the Plaintiff replied, that not traverſable. 

IV. R. was rite & legitime, ſeiſed of the Manor of H. and being ſo ſeiſed, did grant 
a Copyhold Meſſuage to him 12 Julii, in ſuch a Year, and that he had Common 
in the Place where, &c. for himſelf and Tenants, &c. The Defendant rejoins 
and traverſes, that . R. was rite & legitime ſeiſed in Fee, and granted the Copy- 
hold Meſſuage to the Plainiff on the 12th of Fuly, &c. and upon a Demurrer to 
this Rejoinder it was adjudged ill; for per Curiam the Rite & legitime is not * p. 356 
traverlable, nor the Day of the Grant; for if the Lord of the Manor was 1 mY 
1 culor, 


Dyer 365. contra. ſeiſor, 'tis as to this Purpoſe the ſame Thing as if he was lawfully ſeiſed; and 


a Poſſeſſion is not good. 


FTraverſe is il, where not. K replied, de injuria ſua propria abſq; hoc, that the Rent was in arrear; and upon 


— — ear 


T raverſe. 


— ___Al. 13 


f... — — kt. —— — 


—— 


the Day of granting it is not material, for a Grant at one Day is a Grant at 
any Day. | | 


4 Longford verſus Webber. Hill, 2 & 3 Jac. 2. Rot. 96 ;. 
12 : 


Where aJuftification upon I N Treſpaſs, the Defendant pleaded, that he was lawfully poſſeſſed of ſuch a Cloſe. 

and fo juſtified the Taking the Cattle Damage-feaſant in his Cloſe ; and upon 
a Demurrer to this Plea the Plaintiff had Judgment; for though it was inſiſted 
that there was the ſame Reaſon for juſtifying upon a Poſſeſhon that there w_ 
for maintaining an Action upon a bare Poſſeſſion ; yet the Court held, that there 
never was ſuch a Traverſe as Abſq; hoc quod poſſeſſionatus fuit, for a Poſſeſſion 
cannot be but by Contract, but a Sen may be by Right or Wrong, and he who 
hath Seifin, hath by Law a good Title againſt all Men but the Diſſeiſee, for he 


* 


may maintain an Aſſize. | 


4 Horn verſus Lewin, Hill. 12 Will. 3. B. R. 1 Ld. Raym. 639. 
CE 
(1 


LI 3 a 
2 Salk, 583. Where a N Replevin, the Defendant avowed for a Rent-charge in arrear ; the Plaintiff 


a Special Demurrer, for that this Replication and Traverſe amounted to no more 

than the General Iſſue ; and per Curiam, this is not a proper Inducement to the 

Traverſe, as if in Treſpaſs a Man ſhould plead de injuria ſua propria abſq, bec quod 

* 1 Roll. Rep. 46. Raſt. 2/2 culpabilis, ſo de injuria ſua propria ab; hoc quod he is Bailiff, and de injuria 
Int. 557, 558,630, ſua propria abjq; hoc, that there was ſuch a Preſcription, theſe are naught, the 
| natural and proper Plea to this Avowry had been nibil in aretro, which is quaſi the 

General Iſſue, ſo that this is a pleading Special Matter, which amounts to the 

General Iſſue; and no other Evidence can be given but ſuch as might have been 

given upon the proper Iſſue; therefore this Circumlocution is ill, becauſe it pro- 

longs the Cauſe by enforcing the Avowant to an unneceſſary Replication; and 

though 'tis no more than Matter of Form, becauſe it doth not alter the Evi- 

dence; yet per Holz Ch. Juſt. this being upon a Special Demurrer, is naught, | 


* Anonymous. Paſch. 9 Will. 3. 


P. 357 | 
. AN 5 W PER Holt Ch. Juſt. A Man ought to induce his Traverſe, and the Reaſon 
ment to a Traverſe. is, becauſe he ought not to deny the Title of another, till he ſhew ſome 


colourable Title in himſelf, for if the Title traverſed be found naught, and no 
Colour or Right appears for him who traverſed, it would happen, that no Judg- 
ment could be given; but an Inducement cannot be traverſed, becauſe that 
would be a Traverle after a Traverſe, which would be not only infinite but ab- 
ſurd ; for *tis quitting his own Pretence of Title, and falling upon the Title of 
another. | EY | 


( 13 ) 8 5 
1 Vent. 184. Where the 4 : 3 3 a ® 
aged, ita In Treſpaſs for taking and carrying away his Goods 1 die Januarii, the De- 


before and after the Treſ. fendant juſtifies the Taking 2 die Januarii, que eft eadem tranſgraſio; adjudged 


paſs, naught upon a Demurrer, becauſe he doth not Traverſe the Time before and 
after; and to ſay gue ef eadem, &c. is not ſufficient, becauſe that is not tra- 
verſable. | 
( 14) | 
Where the Traverſe In Treſpaſs laid to be done 1 Auguſt, the Defendant juſtifies for Right of Com- 


doth not anſwer the Time. : hee 
| mon after the Corn is cut, and that after it was cut he put in his Cattle, 40%, 


hac quod eft culpabilis aliter vel alio modo; and upon a Demurrer to this Plea it 
was adjudged ill, becauſe it did not anſwer the Treſpaſs done, 1 Aug. having 10 
Reference to that Time. | Re oP | 


(15) 
3 Lev. 69. 


In falſe Impriſonment, &c. the Defendant juſtified under a Latitat, and a War- 
rant thereon, virtute cujus he arreſted the Plaintiff at H. &c. Abſque hoc quod eff 
culpabilis aliter vel alio nodo; the Plaintiff. replied, de injuria ſua propria abjq ; 1% 
cauſa ; tis true, upon a Demurrer, this Replication was held ill, becauſe there 

k | | 


Was 


— 


- Treaſon. Treſpaſs. | 


was Matter of Record, (viz) a Latiiat and Matter of Fact, (viz.) An Arreſt ſet 
forth in the Plea, which the Plaintiff ought to have anſwered in a particular 
Manner, and not generally, by faying a#/q; tali cauſa. 
| | 16 

In Treſpaſs for Breaking and Entering his Cloſe, the Defendant juſtified by a 2 Lutw. Kilbur v. Va- 
Preſcription to dig for Coals; the Plaintiff replied, de injuria ſua propria abſq; lence. 
tali cauſa, but did not Traverſe the Preſcription in a particular Manner; and upon | 
a Demurrer to this Replication it was objected, that the Plaintiff ought to have 
traverſed thus (viz) Ab/q; hoc, that the Defendant, and all thoſe whole Eſtate he 


had in the Premiſes, have, time out of Mind, uſed to enter into the Cloſe, c. 
and to dig there for Coals. | | | 


| $ * * 
1 16 * U 


„„ 


The King verſus Speke. Mich. 1 Will. * R. 


RI Tof Error to reverſe an Attainder of High Treaſon, the Error aſſign- , Fx 
ed was, that upon Oyer of the Indictment, the Defendant Speke confeſſed fan krete High Tres” 


; | | 6 MY", ; any; ſon reverſed, becauſe the 
it, and thereupon . Judgment was given, but without demanding of him, what Court did not demand of 


he had to ſay for himſelf, why Judgment ſhould not be given: And per Curiam, this the Defendant what he 
is erroneous, for *tis a neceſſary Queſtion, becauſe he may have a Pardon to plead, had to fay. 

or may move in Arreſt of Judgment, for which Reaſon the Attainder was rever- 

ſed. | | 2 | . | : | | | 


At Common Law, before the Statute 25 Ed. 3. Treaſon was a very incertain 


(2) 
Crime; for Killing the King's Meſſenger was Treaſon ; fo likewiſe where a Man er +. 4; 0-4. 


; Treaſon was an incertain 
grew popular, this was conſtrued to be Incroaching Royal Power, and held to be Crime. | 


Treaſon, ſo that by the Excels of theſe Times, any Crime, by aggravating the 
Circumſtances thereof, was heightened into Treaſon, 


Therefore this Statute was made to determine what ſhould be Treaſon ; and 
ſince it was made, there can be no conſtructive: Treaſon, (i. e.) nothing can be 
conſtrued to be Treaſon, which is not literally ſpecified in that Statute ; therefore 
counterfeiting the Coin is Treaſon within the Letter of this Act, but Waſhing it is 
not, nor Filing or Clipping, tho' within the ſame Miſchief and Effect, for this 
Statute mult not be conſtrued by Equity, becaule *tis a declarative Law, and one 
Declaration ought not to be a Declaration of another; beſides, it was made to 
ſecure the Subject in his Life, Liberty and Eſtate, which, by admitting Con- 
ſtructions to be made of it, might deſtroy all. | 


(3) 


\ 


The Defendant was indicted for High Treaſon in raiſing a Rebellion in 


MY : s : f 1 Vent. 349. Treaſon 
Carolina in America, and tried at Bar in Weſtminſter Hall and aquitted ; and it was done wk Sea may be 


held, that this Trial was good by Virtue of the Starute 25 H. 8. cap. 2. by which tried in Middleſex, 
tis enacted, that Foreign Treaſons, may be tried by a Special Commiſſion, * or * p. 359 

by the Court of King's Bench by a Jury of Mzadleſex, that being the County in 

which that Court fits. - 3 


Trelpals. | 
Lambert verſus Thurſton, Paſch. 2 Will. 3. B. R. 


RESPASS for breaking his Cloſe vi & armis & damnum 20 5. and upon , Mod. 1 . ) Treſpaſs 
a Demurrer to this Declaration, it was objected, that the Damages being vi & armis cannot be tried 
lad to be under 40 s. the Suit ought to have been in the County-Court ; Sed per in the County-Court. | 
Curiam, The Treſpaſs is alledged to be done vi & armis, and for that Reaſon 1 P 2 Inft, 
the County-Court cannot hold Plea of it, for they cannot Fine, being no Court 1 Mod. 215. 28 
of Record, and *tis at the Plaintiff's Election to declare vi & armis, or not. 

Vol. III. $-P | | Brook 


* 
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not ſay ſuos, not good. 


Sid. 239. „ Curiam, In Treſpaſs the Defendant may plead a Title; but if an Action 


forth a Title, not good. 


* 
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Treſpaſs. 
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Brook verſus Biſhop. Hill. 1 Annz. B. R. 2 Ld. Raym. 823. 8. C. 


ee RE SPASS re vi & armis 2 die Aprilis, the Defendan 

Falk. 620. Trepe | » Quare vi & armis 2 die Aprilis, t efendant clauſum 
wich a 2 1 + (of the Plaintiff) fregit & intravit & her bam Juam pedibus ambulando no 
good. culcavit & conſumpſis, and alſo for cutting down his Under-Wood and Trees, 


range Wines pred a predifio ſecundo die Aprilis uſq; 28 ejuſdem menſis diverſis die. 
bus & vicibus continuando. Upon Not guilty pleaded, the Plaintiff had a Verdict 
and entire Damages; it was moved in Arreſt of Judgment, that the Cutting the 
Trees did not lie in Continuance. Et per Holt Ch. Juſt. That is very true, but then 
the Continuando is void as to that Treſpaſs, and Damages ſhall be intended to be 
given by the Fury for thoſe Freſpaſſes of which there might be a Continuance . 
but then it was objected, that the Plaintiff at the Trial gave Evidence of the 
Diefendant's cutting Trees and Under-Woed at ſeveral Times, which per Curiam, 
TF. 290 could not be upon this Declaration, at leaſt it ought not ® to have been, and 
therefore ſhall, not be intended: But the Way to declare for ſuch Treſpaſſes 
which lie in Continaante, and if the Plaintiff would give Evidence of ſeveral 
Treſpaſſes, is for him to ſer forth in his Declaration, that the Defendant, between 
Juch a Day and ſuch a Day cut ſeveral Trees, and not to lay a Continuando tran. 
Frelſiones from ſuch a Day to ſuch a Day; and upon ſuch a Declaration he 
may give in Evidence a Cutting on any Day within thoſe Days; fo is the 
* 21 H. 6.43. 2 Lev. Tear Book * 21 H. 6. In Treſpaſs, for that the Defendant, between ſuch a Day 
11% and ſuch a Day, per diverſas Vices took and carried away ſo much Corn, Quod 
nota for the Right Way of declaring : Et per Powell Juſtice, the Practice was to 
give in Evidence ſeveral Treipaſſes upon the Way of declaring, as in this Caſe, 
but that it was Wrong; and if the Plaintiff had done ſo at the Trial, as it was 

alledged, he ought not to have Judgment. „„ 


Gips verſus Wolleſcot. Trin. 7 Will. 3. B. R. Rot. 501. 


| ES | 
Treſpaſs for fiſhing and RESPASS againſt the Defendant, for that he in ſeparali piſcaria & 
taking Salmones, and did | in libera piſcaria his apud H, piſcavit, and did take ": Ns 5 500 
Salmons. Per Holt Ch. Juſt. a Man may have a free Fiſhery in his own Soil; as 
for Inſtance, ſuppoſe ke hath a River within his Manor, and another hath a Right 
of fiſhing with him; but becauſe it was not ſaid Salmones ſuos, nor ibidem cepit, the 
Defendant had Judgment. The ſame Point was adjudged Paſch. 5 Will. z. 
between Smith and Kemp. | | 


(4) 


of Treſpaſs be brought for the Meſne Prefits, after a Recovery in Ejectment the 
Defendant can neither plead a T'itle or give it in Evidence. | 


1 In Treſpaſs for Fiſhing in his ſeveral Fiſhery, and for taking twenty Buſbels 
LI 8 Oyjters, continuando piſcationen predif®, from ſuch a Day Kg Time 2 45 
good, | Action brought: Upon Not guilty pleaded, the Plaintiff had a Verdict, but 
| could never get Judgment upon the Authority of * Player's Caſe, becauſe the 
Fiſhing mentioned under the Continuando was uncertain, not expreſſing the Quan- 
tity or Quality of the Fiſh ; tis true Hale Chief Juitice, ſaid, that they were 
more ſtrict formerly in the Certainty of Pleading than now, for now an Indebila- 
tus Aſſumpit for Goods ſold is held well, without any farther Certainty. 


2 Saund. ft | Where In Treſpaſs for breaking his Cloſe and Eating his Graſs with Cattle; the Defen- 
the Defendant pleads a dant pleaded, that at the Time of the Treſpaſs, Sc. he was poſſeſſed of all the 
Poſſeſſion, but did not ſet Corn grotoing on four Acres of Land Parcel of the locus in quo, as of his proper 
Goods, by Reaſon whereof at the Time in which the Treſpaſs was ſuppoſed to 
be done, he entered with his Cattle to mow, take and carry away the Corn, and 
in entering, the ſaid Cattle did the Treſpaſs, ſparſim & raptim, and fo juſtifies the 
ſpaſs preciſely; and upon Demurrer this Plea was adjudged ill, becauſe the 
| Defendant did not {et forth any Title which he had to the Corn, but only that 
he was poſſeſſed thereof, which is not ſufficient without a Title, becauſe the Pro- 
perty ſhall be intended to be in the Owner of the Soil. Stiel 

5 2 0 { 


F. 361 


Trial and new Trial. 
King verſus Alberton, Mich. 10 Will. 3. B. R. 


ad IV Tos» | 1. | 
Motion was made for a New Trial, becauſe the Defendant having pleaded "Whers a New Trial Gall 


a Compoſition with his Creditors, had forgot to carry down Witneſſes at — 

the Trial to prove the Subſcribers Hands. Sed per Curiam, it was denied, be- 
cauſe the Plaintiff ſued for an honeſt Debt, and Holt Ch. Juſt. remembered the 
Caſe of an Action of Debt brought againſt an Heir, who pleaded Reins per de- 
ſcent, upon which they were at Iſſue, and there was a Verdict againſt the Heir, 
becauſe he had not brought the Settlement with him, by which he was ſeiſed of 
an Eſiale- tail, and for this Reaſon he moved for a New Trial; but it was denied, 
becauſe the Plaintiff had recovered an honeſt Debt. | 


| u Anonymous. 1 5 6D, 062. : 

IN Covenant, after a Verdict for the Plaintiff, the Defendant moved for a wn. Ln 

| New Trial, ſuggeſting that he was an Alien, and that the Sheriff had returned = he. : 
twelve of the Jury, but that there was not an Alien amongſt them: Et per Cu- where not. 

riam, the Defendant ſhall never have a Trial per medietatem linguæ, without 

Prayer, and if tis granted, and the Sheriff returns none but Denizens, the De- 

fendant ought to challenge them before the Trial; and if the Challenge is not 

allowed, then to inſiſt on a Bill of Exceptions; but the Suggeſtion now made 

by this Defendant is againſt the Record; and if 'tis true, he may have an Action 

againſt the Sheriff for a falſe Return. RE | 


Note, If an Alien is ſued as Executor he ſhall not have a Trial per medietatem 
linguæ, becauſe in ſuch Caſe he is ſued in auter Droit. 


Sir Ch, Berrington Caſe & ab. Mich. 5 Annæ B. R. 


N Treſpaſs and Falſe Impriſonment againſt ſeyeral Defendants, the Plaintiff Treſpaſs againk ſeveral | 
had a Verdict; and afterwards it was moved for a New Trial, becauſe as to go Plaintiff 
one of the Defendants the Verdict was againſt Evidence. Sed per Curiam, This and gelder Put 25 to 

. 7 one of them it was againſt 
cannot be done, for the Court cannot ſet aſide the Verdict as to ſome, and not Evidence, no New Trial 
as to others, and to grant a new Trial as to all would be a Prejudice to thoſe who was granted. 
are duly acquitted. 


Anonymous. 


IRE Attorney General moved for a New Trial at Bar for the King, upon No New BEA * Pen, 
43 an Didi ment for Perjury, but it was denied, becauſe the King is not in- dicment for Perjury. 
tereſted in the Indictment, otherwiſe than in Point of Common Juſtice. | 


Anonymous. Paſch. 1702. B. R. 


| | 3 $3 ; 

ULED, that if the Plaintiff would not enter his Iſſue, or if *tis entered, 2 L down a Cauſe 
and he will not carry down the Cauſe to Trial, the Defendant may by „ „ 2 

Rule compel him to enter it, and“ if *tis entered, the Defendant may carry it F. 363 

down by Proviſo ; and that this is the ſtanding Rule of the Court; and in this 

Caſe Serjeart Darnel moved, that the Plaintiff's Evidence depending on certain 

Town-Books .in the Cuſtody of the Defendant, and that he having refuſed to give 

Copies thereof, &c. that the Plaintiff might not be compelled to proceed till 


the Defendant gave him Copies, but it was denied ; for per Holt Ch. Juſt. The The Defendant not bound 


to help the Plaintiff to 
Evidence, 


Defendant is not bound to help the Plaintiff to Evidence againſt himſelf, 


«bcc 1 | e 5 | | | Regula, 


4 
> 
Vt 
0 


* 
— — — — — . : — — 
— 7 — — . — — 
— Fl 
- * „„ — FRG 
F 
— : 4 — _—_ 
= wu, 
_ * —— — = — ＋ — 5 
— — * 9 
0 # 4 — LEES * 
2 ed nk . << 
— * . 
8 - 3 & ** 
. 2 2 / — 56S * hs 


-— 


. —— 
— — - — 
2 . — — 
— ——— —— w 2 IV ng — — —— — 
— rn P 8 . 
— 4 ” " 52 — - — 
- — ws - 
2 1 -—- 
> — 


— 
ok” ch 


2 wy — — co 
— 
9 2 


— — — 
* — 22 


[ 

| 

: 

3 

$ 
1 

* 

7 


— . — 2 —— 


—— . 
—— 


—— —— : 2 ⏑DZ8 
— 2 


— 


Antea 9. 8 P. 


— 8 — We: 


Trial and new Trial. 


Regula. Hill. 16 Car. 2. B. R. 
(6) ORDIVATU M el, qued nifi cauſe triandæ apud London & Middleſex in. 


Rule. tratæ fuerint cum capitali Fuſtitiario hujus Curie per ſpatium duarum dierum ante 
Seffionem qua 1riande ſunt, mareſcallus poteſt intrare Ne recipiatur ad inſtantiam defen- 
aentis vel ejus Attornatti, &c. 9 | 


Hall verſus Hill. Mich. 1 Anne. 
(7) 


Judges of an inferor Court J N an Action brought in an inferior Court, (viz.) in the Court at Briſtol, the 
granted a New Trial after Plaintiff had a Verdict and Coſts taxed; and after a ſecond Scire facias againſt 
ee Wee. "ara — the Bail, the Judge of that Court granted a new Trial, and thereupon the Court 
ug nd Sein ens Bau. of B. R. being moved, made a Rule for the Judge of the inferior Court, to ſhew 
Cauſe why an Attachment ſhould not be granted againſt him: For per Curiam, 
though a new Trial ought to be allowed, if freſhly purſued, yet *tis a Miſde- 
meanor in a Judge to grant a new Trial after the Party hath reſted ſo long under 
a former Trial, and it may be a Queſtion whether any Court can grant a 
new Trial to be had before themſelves : There cannot be a new Trial at Bar as 
there may at Ni pris, for in the laſt Caſe *tis but reaſonable, that the Court 

ſhould judge how the Judge of M/ prius has executed his Authority. 
vid. 157: 975 . in Covenant was brought by the Plaintiff in Hampſhire, for not repairing a Houſe in 
an improper County, *' Berkſhire, and Iſſue being joined upon Non infregit conventionem, the Cauſe was tried 
in Hampſhire, and the Plaintiff had a Verdict, but could never get Judgment 
for per Curiam, this is a Miſ-trial, becauſe this being a Special Iſſue, nothing can 
be given in Evidence but the not Repairing in Berk/hire, eſpecially ſince the Suit 

is between the very Parties to the Deed, and not between Aſſignees. 


Sid. 32 FI. 2) 5 Debt upon Bond, the Action was laid in London, and the Condition was, for 
Trial good, if by the Performance of Covenants in an Indenture, by which a Walk, called Shrubwalk, 
County where the Matter in the County of Northampton, was granted, &c. and the Venue was of Shrubwalk, 
oy ys wiſe, Pollen and the Cauſe was tried in Northampton , and after a Verdict for the Plaintiff it 
8 P. 2 64 was inſiſted, that here was a M/-rrial, becauſe the Venire facias could not come 
BE from a Walk in a Foreft, which is only an Office or Liberty: Sed per Curiam, this 

being tried by a Fury where the Matter in Iſſue did ariſe, tis within the Statute 

16 & 17 Car. 2. cap. 8. *tis true, the Words of that Statute are, (viz.) I. ſball 

be good, if tried by the County where the Attion is laid, but that muſt be under- 

ſtood by the County where the Matter in Iſſue doth ariſe ; for otherwiſe it would 

deſtroy the whole Law concerning Juries, to try it in a County foreign to the Iſſue, 


as It may, if tried in the County where the Action is laid. 


"IA ( 8 3 * The Plaintiff was Apprentice to the Defendant, who covenanted to inſtruct him 
Plaintiff moy lay his Ac- in fuch a Trade, and for not performing it an Action of Covenant was brought 
tion in what County he and laid in Middleſex ; the Defendant pleaded a Departure out of his Service in 
will. London; and upon a Demurrer to this Plea it was inſiſted for the Defendant, 
that the Yenue ought to be from London, where the Departure was, and the rather, 
becauſe the Cauſe of Action in Middleſex was admitted by the Demurrer : Sed 
per Curiam, in perſonal Actions, and in ſuch which are tranſitory, the Plaintiff 
may lay his Action in what County he will, and the Jury ought to find all local 


Acts, though in another County. 


12 Covenant, and the Action was laid in London, and Iſſue was joined upon a 
Feoffment in Oxfordſbire, of Lands in that County, and the Cauſe was tried in 
London; after a Verdict for the Plaintiff it was moved in Arreſt of Judgment, 
that this was a Miſ-trial, becauſe a Feoffment of Lands in Oxfordſpire is local, 
and therefore the Cauſe ought to have been there: Sed per Curiam, this is 
helped by the Statute 17 Car. 2. being tried 1n the County where the Action was 


brought. 
3 | | | 
$ Mad.gog, Where 2 88 Covenant for not repairing a Houſe in Cheſter, the Defendant pleaded repara- 
e e dit, upon which they were at Iſſue, and the Venire facias was from the 92 of 
; efter 


ry . LENT —_— 
2 r n 


e 


n { l , : 


Cheſter at large; after a Verdict for the Plaintiff it was objected, this was a Miſ- 

trial, for the Iſſue being local, (viz.) at Cheſter generally, and the Trial being 

in the County of Cheſter at large, it was by a Jury of a wong County: And per 

Curiam, this is not aided by any Statute, but only a wrong Venue in a proper | 
County, as if the Iſſde is at, HMington in Middleſex," and the Venue is of Hampſtead = 

in the ſame County, that is Right, but the Venue is Wrong, and that is aided, | 
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5 Trover. | : | 44K * 365 
N Tyover, the Plaintiff declared for en Pair of Curtains and Vallance, 260d 


ʒr!H; pat of Sul, and Þ 5s of ay ck 
artificial Things. | 1 1 ik f 


(1) 
2 Saund. 74. 


; | 3 ABA . FI : ' : 1 5 N 12 | bn : ( 2 ' 
It lies 4e Denariis, though out of a Bag, for the Action is not, to recover the 1 Cro. 89. : 
Money, but the Damages. | 1 | 8 


It lies for a Spaniel, but not for a Hawk unleſs reclaimed, and the Reaſon is 1 65 * 
for Want of Property, and therefore the Plaintiff always proves a Property in Sn : 
himſelf and a Converſion by the Defendant. „ 


Trover for a Horſe, the Defendants juſtify the Taking as a Diſfreſs for Toll; Hutt. 10. Hob. 187. 
naught upon a Demurrer, becauſe the Converſion is not anſwered, for a Diſtreſs S. C. 10 Rep. 46. 
is no Converſion. | 7 | 


Trover, &c. for 100 Sheep, the Defendant juſtified under a Fieri facias, by (5) 
Virtue whereof he took them in Execution: Et per Curiam, upon Demurrer this 
was adjudged ill, becauſe this Plea doth not anſwer the Converſion, he ſhould 
have pleaded Not guilty, and given this Matter in Evidence at the Trial. 

Trover againſt Huſband and Wife, the Plaintiff cannot declare of a Conver- (6) 
ſion by the Huſband and Wife, to the Uſe of the Wife, or to the Uſe of the 
Huſband and Wife. | Bo 7 


But he may declare of a Converſion by the Huſband and Wife, to the Uſe of (7} 
the Huſband, or that the Wife converted the Goods to the Uſe of a Stranger, 


but not to her own Uſe, or that ſhe converted them to the Uſe of her and her 
Huſband, | 


Where the Defendant comes to the Poſſeſſion by ance in ſuch Cafe Denial (8) 
is a Converſion; but if he had the Goods by Delivery, there Denial is no Con- 
verſion, but Evidence of a Converſion ; now in both thoſe Caſes the Defendant 
had a lawful Poſſeſſion, (viz.) either by Finding or by Delivery, and where the 
Poſſeſſion is lawful, the Plaintiff muſt ſhew a Demand and a Refuſal, to make a 
Conyerſion. | | | 5 . 
But if the Poſſeſſion was tortious, as if the Defendant takes away the Plaintiff's 
Hat, there the very Taking is a ſufficient Proof of the Converſion. 


Fuller verſus Smith. Mich. 8 Will 3. B. R. 


WH | -:,.- 9 Þ, g66 
IN Trover, the Plaintiff declared of a Finding by ten Perſons, and that nine 


Verdict and Judgment in C. B. but upon a Writ of Error in B. R. the Judg- the Adion. 
ment was reverſed, becauſe. the Converſion is the Gift of the Action, for if a 
Man finds Goods, tis lawful for him to take them up. 


vol. III. 12 7 


56 HTS | 
of them converted the Good; upon Not guilty pleaded, the Plaintiff had a Converſion is the Gift of 
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Truſt, 
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(10) We . 506 
Where the 5 may F AR 0 y E R for ſeveral T ngS, and among the 25 pro Frog falcris, 
ake ſeveral Damages, and upon a Demurrer to the. aration r that falcris Was an inſenſibl 
F Juſt. would not abate the Be becauſe he faid 7B 


Thing which is incertain. 


the Plaintiff migbt take ſeveral Damages as to the other Things, and might re- 
leaſe them as to this Word, and ſo take — for the n 


8. C. 


2 Salk. 4 4. > Upon 7: Trover and hindi the Pear, 1077 120 Wer bath and give in 
another Paint. What $f Evidence, that he diſtrained the Goods, and Set them till he was paid, bur 
Plea is good in Trover, he cannot plead ſpecially, that he ook the Goods. by Dijtreſs, or that he de:ained them 
what not. as Hoft till paid for the Horſes ſtanding, & fic de fimilibus, for the Converſion is 

lawful, and none is confeſſed ; but if 1 pleads a Matter which confeſſes a Con- 


Hartford dp . Mich. 10 „ Wil. 3 B. R. I 1a On. 393. 


* Yelv. 198. 7 verſion, and avoids, it, as the Caſe i is in 7 elverton 3 'tis good per Holt. Ch, Juſt. 
: and fo it was adjudged i in this Caſe. hs 5 tacks 
1 Vent. 2 5 : 115 Trover de duobus Centenis olumbis Ure, Anglice, Two hundred ru un of Lead 


Ore, it was objected, that Centena was properly a Hundred in a County : Sed 
per Curiam, *tis good, as here with an Anglice, ſo tis de duobus- ponderibus Caſe, 
Auglice, two Weighs of Cheeſe; fo *tis de duobus oneribus Cupri, Anglice, two 
Horſe-Loads of Copper, for theſe Words are to be underſtood according to the 
Subject Matter. N 


11 1 Za. ) In Trover, the Phantiff dete for ten Pair 1 Curtains and Pallance, good, 
without ſhewing the Kind and Quantum of the Stuff, and fo 'tis of ſuch artificial 


Sid. 98. 2 Vent. 78. Things; 3 but Trover for Planks, unleſs the Plaintiff. ſets forth how many 


is not good. but for Flanks . in his N or, for Books in his Study, is 


good. 5 
Hardr. 11 z Wo Wks Tro rover for 1 Patents of ———— . a Verdict for the 
FF. 267 Plaintiff, it was objected, that Letters Patents are a Record, and there cannot be 


a Converſion of a Record. Sed per Curiam, the Letters Patents in. the Declara- 
tion are only an Exemplification of thoſe under the Great Seal, for which Trover 
lies, and they may be converted, 


3. _ . * 0 . Fi 
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Truſt. 


Ch. Rep. Ex [ : Ch. Rep. ＋ H E Father fold the ancient Eſtate of the Family, and with the Money 
23 purchaſed a new Eſtate in his and his Son's Name ; the Father deviſed 
Joined with the Father in the Eads to his Grandſon, and died, the Devifee pretending, that the eldeſt 
A vr 1 Son, who joined in the Purchaſe with his F ather, was only a Truſtee. Sed per 
ment. Curiam, Where the Purchaſe is to the Father and Son, he ſhall never be taken to 
be a mere Truſtee, unleſs ſo expreſsly declared, but it ſhall be intended as an 
Advancement of the Son, eſpecially if he is not otherwiſe advanced, or left 
unprovided; and it was the ancient Way to join the-Son in all Purchaſes to 


prevent Wardſhip. 


Ibidem. 8 Money Where a Truſtee is to pay Debts, n or -Dciridons out of the annual 
is to be paid out of the Rents, ſues, and Profits of the Eſtate, he cannot alien or ſell to raiſe the Money, 
Profits, &c. the Lands unleſs *tis to be paid at a certain and prefixed Time; and if the annual Profits 


* will not do it within that Time, then he may ſell, for 'tis within the Intention 


of oo T rut. 


The 


— 


2 —_— — — — 


Voariance. 


The Teſtatrix made V. R. her Executor, and gave all her Eſtates real and Deviſe of OTA real and 
Per ſonal for the P ay ment of her Debts and Legacies, and amongſt other Lega- perſonal Eſtate is a Deviſe 
cies ſhe gave 200 l. to her Uncle, who was her Heir at Law; per Curiam, this is a in Fee. Ibidem. 197. 
Deviſe of the Lands to V. R. in Fee, and no implied Truſt in him for the 
Benefit of the Heir, as to the Surplus, after Debts and Legacies paid; for 


if that had been intended by the Teſtatrix, then the Deviſe of 200 /. to him had 
been to no Purpoſe. | 2 


(4) 
The Wife having aſſigned her Term before Marriage, the Huſband mortgaged 1 Ch. Rep. 225. See 
the Truſt. Et per Curiam, where a Term is ſettled in Truſt for a Fointure, or in _ whey + yh 
Purſuance of Marriage Articles, or if it be the Term of the Wife, and aſſigned 1121110” ih. Huſband 
| . | n 0 7 oa ge, the Huſban 
by her before Marriage, the Husband can neither charge, diſpoſe or forfeit it by cin never charge it. 


Outlawry, and this hath been the conſtant Courſe in Chancery ſince Queen Eliza- * P. 368 


b:th's Reign; but if the Aſſignment is made after Marriage in Truſt for the 
Wife, tis then voluntary and fraudulent. | 


A Truſt of a Fee or Tail is forfeited by Treaſon, bot not by Felony ; for ſuch Hard : 3 4 
Forfeiture is by Way of Eſcheat, and an Eſcheat cannot be but where there is a e Ae or Vail, is. 
Defect of a Tenant, but here is a Tenant T forfeited by Treaſon. 


* * * 
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Variante. 


Variance, 
pleaded, the Plaintiff had a Verdict, Quoad parcellam Me riance 


| | uagii jacen* next where tis amendable by 
the uo ns 7 of F. Neev, and the Judgment was, that the Plaintiff recover theStatute 16 & 17 Car. 2. 
the Term of and in Parcel of a Meſſuage lying next the Meſſuage in the Occupation of 

F. Neev, ſo that the Verdict was for a Meſſuage next tbe Meſſuage of F. Neev, and the 

Judgment was for a Meſſuage next another Meſſuage, in tbe Occupation of F. Neev; 

now admitting this is a Variance tis amendable by the Statute 16 C17 Car. 2. 

cap. 8. (viz.) The Words are, All ſuch Omiſſions, Variances, Defefis, and other 

Matters of like Nature, not being agdinſt the Right of the Matter of the Suit, ſhall 

be amended : But a Meſſuage of F. Neev, and a Meſſuage in the Occupation of F. 

Neev, ſeems to be no material Variance, 5 


I Ejeftment for a Meffuage, with the Appurtenances : by 26 Not guilty Raym. 3 . ) 


In Replevin for taking averia, and the Writ and Declaration were both for 1 i. 
5 3 . : Poſtea, 9. S.P. Vari- 
taking Averia, (viz.) a Mare; and upon a Demurrer it was objected, that a ance between the Writ 
Mare could not be averia; and for this Variance between the Writ and the De- and Declaration. 
claration, the Defendant had Judgment. 2 Lutw. Ginns Caſe. * P. 369 


Error to reverſe a Judgment in C. B. in Ejectment, the Writ was abated, Sid. 10 z. CL he 
for that it was to remove the Proceedings between V. R. and W. V. of the Writ of Error and Record 
City of Exceſter, in the County of the City, and a Blank was left for the Addi- certified. 
tion, and the Record certified was, that V. R. of North Moulton in the Caunty of 
Devon, Yeoman, was attached to Anſwer W. M. Clerk; and for this Variance 


between W. R. in the Writ, and V. R. with the Addition in the Record certifi- 
ed, it was abated. 


Error to reverſe a Judgment in C. B. in Treſpaſs, the Writ was V. R. de, sid. ig, 1 
Sc. in Com. Warwick, and the Record certified was V. R. de, Cc. in Com. Writ of Error and Re- 
Lincoln. Per Curiam, *tis a material Variance, and by Reaſon whereof the Re- cord certified. 
cord was not removed. 5 


Writ of Error in the Exchequer- Chamber to remove a Record out of B. R. Sid. 269. A the 
of a certain Treſpaſs the Huſband and Wife had done, and the Record certi- Writ ot Error and the 
OS of a Treſpaſs. done by the Moema alone, and for this Variance the Writ Record certified. 
was abated, | | 
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Venire Facias. 8 
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Burr verſus Atwood. Mich. 1 Annz. 


11.4 1 553- H E Plaintiff —— Judgment in a Scire facfar upon a Recognizanct 


Writ of Error in which againſt the Bail, and now upon a Writ of Error brought, it was Quod in 
the Judgment was miſte- adjudicabione executionis Judicii pradiff Error intervenit manifeſtus; Qt. adjudged 
cited. this was naught, it ſhould have been in adjuditatione execirtionis Recognitionis præ- 
dic“, becauſe a Recopnizance is not ſuch a Judgment as migtit or would be intend. 
ed on the Face of the Writ of Error. egi Ot 03 en 


| King verſus Ewer. Paſch. 1 Annæ BR 
2 Fd. Rapm. 756. Where  N & Scire facizs upon a Recognizance removed by Certiorari, arid upon Oyer 
1 TN was re-. entered in hæc verba, the Condition of the Recognizance recited in the Scire 
erred in the Scire facts.  facias was, that the Defendant ſhould give Notice of Trial Proſecutori Et ejus 


Clerico, whereas the Recognizance it ſelf was, Proſecutori Aus ejus Clerico; and 
per Curiam, this is a Variance and quite different, fo the Defendant' had 
Judgment. 5 N „ £ 
* P. 370 Anonymous. Paſch. 5 Will. 3. B. x. 
8 | 
Between * Original and I N Treſpaſs and Battery brought againſt Huſband and Wife, the Original as 
the Declaration. it was recited in the Declaration was of a Battery only at one Time, 
but the Declaration itſelf was of ſeveral Batteries done by them at ſeveral Times, 
And the Defendant pleaded to the ſeveral Batteries, but the Plaintiff replied only 
as to one of them, and at the Trial had a Verdict, and upon a Motion to ſet it 
aſide for this Variance, per Curiam, The Original being recited in the Declaration, 
but not ſet out upon Oyer craved, it ſhall be intended to be Right, but miſtecited 
in the Top of the Declaration; and the Plaintiff's not Replying to 'the oder 
Batteries is but a Diſcontinuance, which is helped by a Verdict. 


= 


Anonymous. 


Antea, 2 8 P. ed N 
Quare cepit unam equam. Et per Powell, This Variance between the Writ 
and Declaration, is naught even after a Verdict, which rely Chief Juſtice, 
denied; *tis true tis naught upon a Demurrer, but *tis cured by the Oxford Act 
after 2 Verdict. | | 


1 18 Replevin, The Writ was Quare cepit averia, and the Declaration was 


* 
— 


Sid. 100. M enire facias ad reſpondendum may be without a Day certain, becauſe by 
an Appearance the Fault in this Proceſs is aided, but a Venire facias ad 
triand exitum, muſt be returnable on a Day certain. | 


= Ez | 
1 Cro. 58 1 Sid. 99. Upon an Indictment before Juſtices of Peace in their Quarter-Seſſions, or before 
Juſtices of Oyer and Terminer, there muſt be fifteen Days between the Teſte and 
Return of the Venire facias; but if the Entry be ex aſſenſu Partium, then the 
Venire facias may be returnable immediate before the Juſtices of Peace, c. 


| i / 
1 Oro: 46. 955 28, But before Juftices of Oyer and Terminer and Gaol-Delivery, an Indictment 
10 may be found and tried the ſame Day, for they may award a Venire facias return- 
able immediate, and fo may the King's Bench for all Offences done in Middleſer, 
that being the County in which that Court fits, but not for Offences done out of 

that County, becauſe as to ſuch *tis not a Court of Oyer, k gc. 


(+) Where an imperfect Verdict is given in an Aſſze, the ſame Recogniſors may be 
reſummoned by Certificate of the Aſſize to explain that Verdict, _ this is 
| | Eo Fitinun 


— 


Verdict. 


— 


feſtinum Remedium, but in all other Caſes, 
judicial, if an imperfect Verdict is received 
or Nifi prius will lie for the ſame Jury, 


where the Jury come in by Proceſs 
and recorded, no alias Venire facias 


f Cro. 33. 8 Rep. 66. 
but there muſt be a Venire facias de 1 P 


Allen 18, 


novo ; *tis true, if a Jury is diſcharged upon a Demurrer to the Evidence, and NG 


wichout giving any Verdict, there an alias Venire facias will lie for the ſame Jury, 
but where a Verdict 1s ſet aſide, there muſt be a Venire facias de novo, becauſe the 
ſame Jury cannot ſtand indifferent to try the ſame Cauſe again. | 


A Venire facias de Vicineto Ville, Sc. is good in a ſuperior Court, becauſe Noy 66. * Aa 
their Juriſdiction is general, but *tis not ſo in an inferior Court, becauſe. their Cafe. 

Juriſdiction 1s circumſcribed to the Vill only, therefore the Venire facias mult be 
de Villa, and not de Vicineto Ville, but this is contradicted by the later + Autho- 


rities, for it ſhall be intended, that their Liberty extended beyond the Vill. Jones 7 1. Latch. 208. 


* Uerdic, 


N a Special Verdict in Treſpaſs brought againſt Sir Rich. Cox Baronet, Rich. 
I Cox, E; and others; upon Not guilty, the Jury find a Warrant of a Juſtice 
of Peace, commanding the Conſtable to arreſt the Plaintiff, virtute cujus he was 
arreſted, and that the Conſtable required the other Defendants to aſſiſt him to 
convey the Plaintiff before a Juſtice of Peace, and that they brought him to the 
Conſtable's Houle, and that prædict Richardus Cox, Miles, lent for the Conſtable, 
and commanded him to put the Plaintiff in the Stocks, whereas there was no ſuch 
Perſon as prædictus Richardus Cox, Miles, beforementioned in the Record: Et 
per Curiam, this made the Verdict very uncertain. 


_—_— N 


1 


(43 
Vaugh. 111, 117. 
Uncertain Verdict. 


(2) 


The Jury were charged at the Aſſizes with an Iſſue concerning a Copybold, sid. 204. 
and one of them, after they were gone from the Bar, had a Court-Rell, and told 
the reſt, that he knew the Matter, and that it was for the Plaintiff, but the other 
Eleven being of another Opinion before they ſaw the Roll, left the Matter to this 
Juror, and fo they brought in a Verdict for the Plaintiff, but it was ſet aſide, and 


a new Trial granted. 
RROR of a Judgment in C, B. in an Action of Treſpaſs, wherein the Not 1 1 bo ad 
Plaintiff declared againſt the Detendant for ſeveral Treſpaſſes, (viz.) for they gave no Verdict as 

Breaking and Entering his Cloſe, Treading down his Graſs, and Taking and to the reſt, | 

Carrying away Water ; the Defendant juſtifies as to all, upon which they were at 

Ine, and the Jury found him Not guilty as to the Treading, but gave no Ver- 

diet as to the other Matters, this was adjudged naught, and for this Cauſe the 

Judgment was reverſed. | | 


Cattle & al' verſus Andrews. Hill, 5 Will. 3. Rot. $26. 


1 Inſt, 227. 


* Anonymous. Hill. 1697. at Guildhall, coram Holt Chief Juſtice, p. 373 


S SNMP SIT againſt two, and there was Judgment by Default againſt Where 1 Bekeadant 

| one of them, the other pleaded Payment in Satisfaction of the whole Debt, confeſſeth the Action, the 

but at the Trial proved only Payment of his Share: Et per Holt Ch. Juſt. If ranges ig Fury will 
the Jury find a Diſcharge only as to this Defendant, they muſt find for the change him. 

Plainuff, and ſo they muſt, though they find the Payment was for the whole | 

Debt, becauſe the other Defendant hath confeſſed the Action, and the Finding 

of the Jury cannot diſcharge him, which was done accordingly, and ſmall 

Damages given. | . q 

Verdifs ſhall not be taken fo ſtrictly as Pleadings, but the Subſtance of the Jones 28, ('s 5 

Thing in Iſſue ought to be always found. | | 


Vor. III, 8 R In 
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(6) 
Where the Jury may give 
a General or Special Ver- 
dict. 


675 


Variant from the Decla- 


ra lon. 


In all Caſes and in all Actions the Jury may give a General or Special Ver- 
dict, as well in Cauſes Criminal as Civil, and the Cour t ought to recetve it, if 
pertinent to the Point in Iſſue, for if the Jury HD AA may row x themſelves 
to the Court, but are not bound fo to do. 5 N arg 

Where the Action is grounded on the Contract, if the Pay, Re”: Ar the 
Sum, he fails in his Action, as for Inſtance, if he declare for a Horſe of 20 J. 
and the Evidence is, that the Horſe was ſold for 10 J. or for twenty 8 in 


fuch Caſe che Plaintif ſhall not recover, becaule * tis upon another Contract. 


LEE 
2 Cro. 380. Cro. Eliz. 
147. Moor 466. Sid. 5. 
2 Vent. 151, 223, 


8 6g) 
Alten 28. Baker's Caſe. 


But *tis N ile if the Plaintiff declare upon a Promiſe | in n Lax, or where the 
Action is grounded on a Tort, as if an Action of Debt is brought for the Eſcar pe 
of the Huſband and Wife, and the Jury find, that the Wife only was in ae 
cution and eſcaped, the Plaintiff ſhall have Judgment. 


Caſe, c. In which the Plaintiff declared, that the Defendant was in- 
dehted to . R. in 40 l. who became a Bankrupt, and that the Commiſſioners 
aſſigned Debita in quadem Schedula annex conlinen“ pred” ſummam 40 1. to the Plain- 


tiff, whereby the Defendant became indebted to the Plaintiff in 40 J. and being 


. 


( 10) 
Where Part of the Iſſue is 
only found and finding, 
þut not purſuant to the 
Iſfue. 1 Inſt. 227. Cro. 
Eliz. 133. 

(32-7 


Dyer 75» Allen 31. 


(12) 
did. 99. 


613) 


„„ 
2 Lev. 111. Rex. v. Nor- 
ton. 


871 


(416) 


TSB 
Yelv. 78, 79. 


{0 indebted promiſed to pay, and upon the Evidence the Jury found the De- 
fendant was indebted to the Bankrupt in 30 J. only, fo that the Sum of 40 J. for 
which the Plaintiff had declared, was never aſſigned to him, nor promiſed to be 

>aid ; but adhudged, that it was no worſe in the Plaintiff than if the Bankrupt 
himſelf, before he became Bankrupt, had brought the Action; and * the Differ- 
ence is between an Action on a Promiſe in Law as 1n the principal Caſe, and an 
Action brought upon the Contract itſelf ; for in the firſt Cate, a ! in the Sum 
doth not hurt, but in the other Caſe it doth. 


A Verdict, which finds Part only of the Iſſue, is void as to the Whole s for 
Inſtance, an Information was brought for intruding into one Meſſuage, and an 
Acre of Land, and the Jury found the Defendant Not guilty as to the Land, and 
ſaid nothing of the Meſſuage, this was adjudged ill, as to the Whole. 


Caſe Sc. for ſaying the Plaintiff had the French Pox, and that he wiz Ve the 
Jury find all the Words in the Declaration, 9 1 thoſe, That he bad the French 
Pex, adjudged ill for that Reafon. | 


So where the Defendant was indicted for a forcible Envy and Detainer, the 
jury found the Entry peaceable, but ſaid nothing as to the Detainer ; but if they 
had found the Entry TC and the Detainer by F wes, it had been good. 


But where the Defendant was indicted for forging and publiſhing, and he was - 
found guilty de tranſgreſſione, and of the Forgery aforeſaid, though nothing was 
laid of the Publiſhing, yet the Verdict is good, becauſe the Words 4e tranſgreſſ fone 


prædict includes 1 it. 

So in 1 for an Aſſault and Battery, and the Jury found FR Defendant 
guilty de tranſgreſſione, and Aſſault, and ſaid nothing as to the Battery, adjudged 
good, for the Word Tranſgreſſio includes the Bartery. 


Action of the Caſe for Words, upon Not guilty pleaded, the Jury found that 


| rhe Defendant non locutus eſt verba, &c. adjudged il 


So in Treſpaſs, upon Not guilty pleaded, the Jury a that * Plaintiff n. 
damnificatus fuit, this is 111, becauſe it doth not anſwer the Plaintiff's Charge. 


So in Aſſumpſit, Ny Non Aſump/it pleaded, the Tory found, that the Plaintiff 
was damnijied 101. by the Defendant's Non-performing his Promiſe; this is ill, 
becaule' it doth rot directly anſwer the Iſſue, but by Implication. 


So 


Verdict. 


5 


( rl 
80 if che ITue be ſolvit ad diem, Oc. and the Jury find quod debet, * tis iy 8 Roll. Rep. 257. Baugh's 
* Thi Defendant pleaded plene Alninifregit and the Jury found that he had wall 2 perfect. 


Goods in his Hands, but did not find to what Value, adjudged ill; becauſe the and where more or leſs is 
Plaintiff muſt recover according to the Value of the Aſſets found ; but if found. i Roll. Rep. 7 4 
Action of Debt is brought againſt an Heir, and he pleads Riens per - Deſcent, CAS fs 
and the Jury find that Lands in Fee deſcended to him, but not to what Value; ©. 378 


the Verdict is good, becauſe a General Judgment 122 be en and not accord 
ing to the Value of the Land. | 73 


Treſpaſs againſt Huſband ar Wife, in which the Plaintif ; inter alia . Yelv. in 1 
that they beat his Mare: U pon Not guilty'pleided; the Jury found, that the | 
Wife did beat the Mare, and as to the Reſidue; &c. they Pun for the Defen- 
dant; adjudged, that this was an imperfect Verdict, as to the Huſband; for it 


neither acquits or condemfis him, oy the” FM fp as to the Ry due, en OT 
to the other Treſpaſſes. 


A Verdict found, that I. R. the Coopbiltee d did bn and ſell to the Lor Jones i: eto 's 
of the Manor all the Lands which he purchaſed of V. M. and did not find what Caſe. 
Lands, or that they were purchaſed of . W. and for that Reaſon adjudged il 


In Treſpaſs; the Defendant pleaded a Cultoni, &c. which being traverſed by Cro. 37 Sia. 415. "ea 
the Plaintiff, the Jury found the Cuſtom Specially, but Variant from that which ſon's Caſe. 
was pleaded, concluding their Verdict quod, i ſuper totam materiam, c. wy 
find the Defendant guilty, fi aliter, &c. then they find him Not guilty. Et per 
Curiam, a Venire facias De novo was awarded, becauſe there was no Verdict found 


upon this Iſſue, there being no Concluſion N the Point in Iſſue. 5 


In a Quare Impedit a Special Verdict found an Inſtrument: Unzer the Seal of Noy 147. . 
the Biſhop with this Indorſement (viz.) A-Reſignation was acknowledged and ac- 
cepted by the Biſhop ; adjudged this was not a Finding a Reſignation in Faf?, but 
only Evidence of a Ręſignation; ſo if inſtead of F inding a F colliment the 7 
ſhould find there was a Charter and Livery indorſed ;, "ris 5 


3 Verdict. which finds more than is in Iſſue, is void 440d chat, dei ie Where a C22.) Ends 
not within the Charge or Commiſſion of the Jury; as tor Inſtance, if a Man more than in Iſſue, tis 
bring an Action of Debt, and declares for 20 l. and the Jury, upon nil debet void. 
pleaded, find, that the Defendant owed 40 J. this is ill, for the Plaintiff cannot * P. 376 
recover more than he demands, and in this Caſe he cannot recover what he de- 
mands, becauſe the Court cannot ſever their Judgment from the Verdict. 9 


In Treſpaſs for taking his Ges and Manteau a Special Verdict RY has (25) 
the Defendant as Conſtable took the Gown for a T; ax, but found nothing as to 3 Lev. 55. 
the Manteau ; per Curiam, this is a Diſcontinuance as to the whole. 


6 
Aſſault and Battery by Huſband and Wi fe : : Upon Not guilty pleaded; the Jury Hard. FA 85 


found, that the Defendant was guilty as to Beating the Wife, and nothing was 

faid of the Huſband, Et per en, This Verdict is void, becauſe "our Part * 

the Iſſue was found. | 
2% 

In an Action of Debt for Rent, the Defendant pleaded, nit debet modo & Sid. 357. . : 

forma prout, as the Plaintiff had declared, upon which they were at Iſſue, and 

the Verdict found, quod nil debet modo & forma, as the Plaintiff had declared ; 

and upon a Writ of Error brought, this was aſſigned for Error, to make the 

whole Verdict void, for the Plaintiff did not declare, that Ni debet modo & forma, 

Sc. he declared, Nad debet. But per Curiam, the modo & forma, and what fol- 


5 ſhall be rejected, and 0 nil debet ſhall . ſtand alone to make the Vegi 
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Vicar, where he had no 
Freehold. 


. 


Vicarage endowed. 


__; 


* Uicar and Uicarage. Se⸗ 


— 


4 


Burn's Eccl. Law, Tz. 
UV.iͤcarages PER 


* 


T Common Law, the Vicar had no Free bold, and ſo it continued till ꝙ EA. 

\ 3. which gave him a juris utrum, and therefore it hath been held, that 
Lands might be given by the Rector to the Vicar, becauſe the Frechold ſtill con- 
tinued in the Refor ; but a Stranger could not give Lands to the J icar, becauſe 
in ſuch Caſe he would have a Freehold, and that would be in Morimain, 


And as to this Matter there is a remarkable Cale, Anno 40 Ed. g. 29, 30. /. 

A Vicar brought a juris utrum of a Carve of Lands, to try whether it was the 

Freehold of the Vicar, or the Lay Fee of the Prior, the Defendant pleaded, that 
he was Parſon of the Vicarage, and prayed Judgment if the Court would take 
Cognizance of this Matter; and it was objected, that the Vicarage being derived 

out of the Rectory, and that by the Act and Concurrence of the Ordinary; and it 

being a Thing ſo far depending on the Ordinary, that he might either decreaſe 
the Vicarage and add to the Rectory, or decreale the Rectory and add to the 

Vicarage, that the Endowment of the Vicarage and how much belonged to it 

was a Spiritual Thing, and belonged to the Ordinary; that one Parſon cannot 

give to another Parſon without Licence. Sed per Curiam, the Thing in Demand 

Is a Matter of Freehold, which cannot be tried by the Ordinary, eſpecially, there 

being a Warranty and the Act of a Stranger in the Caſe; tis true, heretofore it 

was held, that a Vicar could not maintain an Action againſt the Rector, but 

that was when the Vicar had no certain Eſtate in his Poſſeſſions; but now the 

Law is altered, for the Vicar is endowed to him and his Succeſſors in Severalty, 

which is a fixed Eſtate, and therefore he may maintain an A ſixe againſt the Re&or, 

as well as againſt a Stranger; and it may be that the Lands in Queſtion were 


not derived from the Rectory, and aſſigned by the Ordinary to the Vicarage, 


P. 378 


What is the Glebe. 


* oQ 4 
Vicar is endowed out of | 


the Rectory. Vent, 15. 


ls) 
Libel by a Vicar to have 


his Vicarage augmented, 


but given and annexed to it by a Lay Stranger. 


What is 1 2 Leon. As concerning a Re#ory, tis an aggregate Inheritance, and muſt conſiſt of 
10, 11. Sid. 91. contra. 


Lands as well as Tithes, there muſt be the Church and Churchyard at leaſt, and 


therefore where the Plaintiff declares. of a Re&ory, he muſt prove more than 


Jitbes; but yet a Rectory may be without Glebe, for the Rector may have con- 


veyed * away his Glebe, and there are many Compoſitions between the Necker our 


Vicar, by which all the Tithes and Glebe are conveyed to the Vicar, reſerving only 
a Rent to the Parſon, and the Glebe, originally conſidered, was only an 
Additament ex dono fundatcris, and the Common Law upon the Creation of a 
Parſon, gives him nothing but the Tithes. 


Smith verſus Waller. Trin. 12 Will. 4. B. R. 


HERE the Vicar is endowed, and comes in by Inflitution and TInduficn, 
VV he hath curam animarum actualiter, and is not to be removed at the Plea- 
ſure of the Rector, who in this Caſe: hath only curam animarum babitualiter; but 
where the Vicar is not endowed nor comes in by Inſtitulion and Induction, the 
Rector hath curam animarum actualiter, and may remove the Vicar at pleaſure; and 
where a Vicar is endowed, tis always out of the Re#ory, and by the Act of the 
Ordinary; therefore where the ' Queſtion is, whether it be a Vicarage or not, it 
_ ſhall be tried in the Spiritual Court, becauſe it could not begin or be created 
but by the Ordinary, and with his Concurrence, and ſo tis of an Appropriation. 


Lutton verſus King. 


E FOR E the Statute 31 H. 8. a Vicar might libel in the Spiritual Court 
for an Augmentation of his Vicarage; for upon the Creation of Vicaragcs, 
that Power was commonly reſerved, and where it was not reſerved the Biſhop cout 
not augment them, and Libels for that Purpoſe were frequently exhibired again 
Impropriators; but now ſince by that Statute Impropriations are made Lay Ft, 
the Ordinary cannot intermeddle, neither could they have ſued for Tithes bo 
| e 
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OA Viſitation and Viſitor. 


% 
* 


the Spiritual Court, if that Power was not particularly ſaved to them by the Sta- 
tute : But there ſeems to be a Difference where a Vicar ſues a Lay Impropriator, 
and where the Impropriator is a Spiritual Perſon, for in the laſt Cafe tis probable 
he may ſue for ai Augmentation; and ini ſome Caſes, where the Impropriation is 
not a Lay Fee, as in the Caſe of the Chorifters of Salisbury, where the Appropriation 
of a Parſonage was made to them before the Statute, and continues ſo ſtill, and | 4 
in ſuch Caſe the Biſhop may make an Augmentation; if that Power is reſerved, . 1 
for the Perſons are ſubject to his Command. | =. owt: 1 
55 5 . | | | 2 r 1 
A Vicar libelled for Tithes of Mood, the Defendant ſuggeſted for a Prohibi- 2 Mod. fo. Where _ 1110 
tion, that Time out of Mind they had paid no ſmall Tithes to the Vicar, but. £29owment is loſt, the 


8 * 
— — — — 


3 nay — 
— 


| | AT, but. Tithes muſt be paid accor- 4. 
that by the Cuſtom of the Pariſh they were paid to the Parſon : Per Curiam, if 2 bags | 
the Endowment of the Vicarage is loſt, the Tithes muſt be paid according to p. 379 i 

t bl 
4 a Y 8. 42 0 ** 2 „ „oe mc” > ; 3 . 2 5 ö | 
Uiſitation and Uiſit oz. _— 
See the Caſe of Proxies; Davies, 1. | 1 | 
; : . F . q 1 
RO AIES or Procuracies; ſo. called by the Canoniſts, becauſe upou every, (* ? | i 
PO. rocur ſo called by the Canonifts, becauſe upon every un, 5 | Rh 
Viſitation by the Biſhop, the Parſon or Church viſited were to procure, ne- * | 1 
ceſſary Proviſions for the Viſitor, and this Proviſion was originally in eſculentis & | | i 
poculentis, but as our Socage, which was ſo many Days ploughing the Lord's Land, i 
came in Time to be converted into certain Payments of Money, ſo this Pro- 1M 
viſion was changed into a certain Sum of Money paid to the Ordinary, as being T9 * 
de jure, Viſitor of all Churches within his Dioceſe; and being thus ſettled, it was —_ 
ou and became due, whether there was actually any Viſitation, - or not, as that | N 
ent, which the Tenant was to pay in Lieu of his Socage Service, came in Time | 
to be due and demandable, whether the Lord had Demeſnes to plough or not. | 
Theſe Proxies are now Part of the ſettled Revenue of the Biſhop's See, the x 1 ) "Wo ”P =. 
King himſelf pays them for his Appropriations, as the Abbeys did before the Diſ- the Biſop's Revenue. | 
ſolution, when they had appropriated Churches. | i 


| The Commiſſary, at his Court of Viſitation, cannot cite Lay Pariſhioners, un- 6 (3) 
leſs only Churchwardens and Sideſinen, and to theſe he may give his Articles, and 
inquire by them. | | | | 


The Archbiſhop of Canterbury never viſits the Dioceſe of London, this is by ; Cro. 3 4 . Arch · 
Agreement between them; and in Conſideration thereof, if a Cauſe ariſes within biſhop never Viſits the 
the Dioceſe of London, and the Suit is brought in the Arches before the Archi- Dioceſe of London. 
biſhop, though this is per Saltum, yet the Biſhop of London is to allow it. | - 


* As to Viſitors of Lay Foundations, they are either by Appointment of the gf DOR, 2 * Foun- 
Founder, or by Implication of Law, thoſe which are by Appointment, are ſuch dations. 

to whom the Founder delegates that Power. *P. 360. 

By Implication of Law, the Founder and his Heirs are Viſitors, if no par- The 8 * his 
ticular Perſon is appointed; and this is a Reſervation the Law , makes to Him in Heirs are Viſitors, 
Lieu of the Land which he parted withal ; and as the Foundation is a Creature | 
of his own, ſo *tis reaſonable, that it ſhould be viſited by his Heirs, to ſee that 
the Charity of their Anceſtor is not perverted.  _: — Es 


N 1 qo) 
nnen — 


_- 


| Corporations aggregate and inſtituted by private Charity, if they are Lay, 1 
they are viſitable by the Founder, or by whom he appoints, and from the Sen- | 
tence of ſuch Viſitor there lies no Appell. "rr nl 

But if Spiritual, tis viſitable by the Ordinary, and from his Sentence an Ap- ($) 
peal lies. Show, 46. Quære. | 
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yet as to Taxes and Re- 


— » 


Uitſne. 
Wilſon verſus Laws. Paſch. 6 Will. 3. B. R. 1 Ld. Raym. 20. 


(1 | : ; | Ye 
1 Salk, 1 Roll. Rep. 28. T N an Appeal of Murder, it was objected, that the Fact was laid in the Parifþ 
Moor 559. 3 Cro. 282, of St. Giles in the Fields, when it ſhould be in the Vill, as it ought to be 


„ #10 99+ in the Statute of Glouceſter : Sed non allocatur, for the Pariſh ſhall be intended a 


Vill, and there is no Difference between a Pariſh and a Fill; tis true a Pariſh may 
contain more Vills than one, but that ſhall not be intended, unleſs ſhewn. 


Booth verſus Johnſon. Hill. 1 Anne. 


(2) | | | | 
Where a Place which is no HERE the Plaintiff in his Declaration lays the Viſne in Gray's Inn or 
a x ” intended to Mbileball, which are no Vills, yet after a Verdict or Demurrer they ſhall 
ra Verdict. n intended to be Vills, and therefore, if the Defendant will take any Advan- 

CE bv tage, he mult plead no ſuch Vill as Gray's Inn, Sc. | | 
| The Queen verſus Inhabitants of Wilts. Trin. 3 Anne, 
yy. N an Information againſt the County of Wilts, for not repairing Laycock Bridge, 
e the Court held that the Attorney-General might take a Venire facias to any 


adjacent County; and that it might be de corpore of the Whole, or de Vicineto of 
ſome particular Place therein next adjoining. | 


Way verſus Gally. Trin. 3 Annæ, B. R. 


TS 3 1 | 
Mod. Caſes 194. 2 Salk, HE Leflor brought an Action of Debt againſt the Leſſee for Rent, upon 
yg Fog 1 a Demiſe of Lands in Jamaica, and laid his Action in London; the De- 
. fendant pleaded, that the Lands were in Jamaica, and that there are Courts there, 
Sc. adjudged upon Demurrer that this Plea is ill; but if in any Action laid 
here, a local Iſſue ſhould ariſe (as ſuppoſe in Ireland) it may be tried in the 

County where the Action is laid, according to Dowgale's Caſe, or a Suggeſtion 

may be entered on the Roll, that fuch a Place in ſuch a County lies next to Jre- 

land, and ſo have a Jury from thence. | 


Anonymous. 


77 
Where the Want of a Ve- R: LED, that the Want of a Venue is only curable by ſuch a Plea which 


nue 15 cured, 


he Plaintiff declared on a Bond, and laid 20 Venue, the Defendant pleads a 


Releaſe, now by this Plea the Want of a Venue is cured ; aliter if he had de: 


murred ; quere, if he had pleaded Non eft faltum. 


REN . 5 / hy 1 4 


P. 382 Union. 


2000p by an Van, * Y an Union, both Churches become one, and one Pariſb, one Benefice, and 

ano bag def" e one Advowſon, but as to Taxes and Repairs, they are ſeveral, for other- 

pairs they are ſeveral, wiſe it might be prejudicial, becauſe the old Church may be leſs in Proportion 
| than the new, to which 'tis united. 2 . 


Who may 5 Union. Where the Churches are poor and void, the Patron and Ordinary might make 
SAS an Union without the King, but not if they. were rich; for an Advowion lying 
in Tenure, the King hath a Poſſibility of an E/cheat, Lapſe, c. which could. not 

be loſt without his Conſent, 


If 


admits the Fact for the Trial whereof it was neceſſary to lay a Venue 


Ll 


— — 


8 — — _ 


Univerſities. 
If the Church is full, then both Parſon, Patron, and Ordinary muſt conſent to (3) 
an Union. | , | 
In a 2yare impedit, the Defendant pleaded a Diſpenſation for two Benefices, 3 Cro. 7 : 4 | 


and upon Oyer of the Letters Patents of Diſpenſation, it was thus: 


It took Notice, that there were two Benefices, and of fmall Value, there- 
fore Unimus, imcorporamus & anneximus, the one to the other, for the Life of W. 
R. the preſent Incumbent; it was objected, that here were no Words of Diſpen- 
ſation, and therefore this Clauſe cannot enure as a Diſpenſation, neither can it be 
an Union, becauſe it is done by the King alone, without the Concurrence of the 
Patron and Ordinary: Sed per Curiam, though there cannot be a perpetual Union 
without ſuch Concurrence, becauſe tis a Loſs both to Patron and Ordinary, yet 
there may be a temporary Union, as in this Caſe, for the Life of the Incumbent, 
and this might be done by the Metropolitan alone; for after the Death of the 
Incumbent, the Union is diſſolved, and no loſs accrues, either to the Patron or 
Ordinary in the mean Time, for the one hath his Preſentation and the other his 
Admiſſion, and this is a complete Diſpenſation, and allowed by the Statute 31 
& 37 H. 8. cap. 21. (viz.) Any Licenſe, Union, or Diſpenſation to the contrary, 


5 
The Form of an Union. 


* 
— 4 


* Univerſities, = P. 38; 


O© TOGINT A Dame apud aflum Oxford? das cla. 19 Ed 1. Memb. 6. v. 3. 449 
Strata Civitatis mandat* per breve Regis emendari per Burgenſes Oxon & quad (2) 


porcuaria deſtruantur. Clauſ. 29 Ed. 1, Memb. 14. D. 2. 


Breve Regis ne juſta & alia falla armorum fant prope Oxon ne quies Scholar im- (3) 
pediatur. Clauſ. 33. Ed. 1. Memb. 2. D. 1. Memb. 3. v. 2. ä . 


Breve Majori & ballivis Oxon* de Aſiſa panis & vini obſervand & de rationabili (4) 
precio ſuper victualia imponend* ficut per Juramentum Cancellario & Procuratoribus 
aftringumtur, Clauſ. 33 Ed. 1. Memb. 18. D. 2. 5 


The Univerſity of Oxford hath Juriſdiction in all Treſpaſſes, Injuries, Quarrels, Where PE RA Juriſ- 
Crimes and Matters whatſoe ver which do not concern Life or Freehold. diction, aad hewre not. 


But an Ejetiment for the Right of a Cbattel real; as for Inſtance, of a Leaſe for (6) 
Years ſhall not be determined there, for though a Freehold is not recovered, 
yet the Land is drawn from him who perhaps might have the Freehold. | 

Neither have they any Juriſdiction, unleſs the Plaintiff or Defendant be a Scho- Cro. Car. 73, 88. 
lar or a Servant of the Univerſity, or of ſome College, but if either of them is a | 
Scholar, *tis then a Matter within their Juriſdiction ; but yet, if either of them 
is entered into a College by a Trick to avoid a Suit in B. R. or to excuſe himſelf 2 Vent. 106. 
from Town Offices, their Privilege ſhall not be allowed. ; | 
The Univer/ity demanded Conuſance of a Suit brought in the Exchequer by Quo Hard. 505. 
minus, and it was allowed. _ Y 2 1 1 „ 05 NG) 


Debt againſt the Defendant, , a Townſman in Oxford, for refuſing to execute 2 vent. 1 
an Office in the Corporation: It was moved, that he being a Servant to Dr. | 
Iriſp, might have the Privilege of the Univerſity, and a Charter was produced 
by which it * was granted, that the Members and Seraney of the Univerſity * P. 384 
ſhould be ſued in the Vicechatricellor's Court, and not e ewhere; and a Gertifi- 
cate from the Chancellor, directed to the Chief Juſtice, that the Defendant was 
matriculated and regiſtered in the Univerſity; but it appearing to the Court, that 
this was done two Days, and no more, before he was choſen to this Office, and 
that he was a Painter by Trade, and had lived ſeveral Years in the Corpora- 
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tion, ak no Servarit RG Dr. 2 the Privilege of the Univerſity was 
not allowed. | 


Ules. 
S E S were not at Common Laiv, neither were they ever mentioned till the 
Reign of K. 2. and therefore there is no Remedy at Law for them. 


(47 


(2) 


1 Rep. 126, 129, 187, But yet the Eſtale and Limilation of an Uſe ought to be governed and directed 
133. by the Rules of Common Law ; and there is no Difference between Eſtates con. 


veyed by Way of Uſe and 10 Way of Poſſeſſion. 

„„ Where a Man intends to paſs an Eſtate at and by a Common Law Conveyance; 
it ſhall never take Effect as a Covenant to ſtand ſeiſed, or as a Conveyance upon 
the Salute of Uſes. 


As for Inſtance, if 60 Deed I give, grant and enfeaff my Son, E with a Letter 


Santa of Attorney to make Livery, this ſhall not enure as a Covenant to fland feiſed but it 
might have been otherwiſe, if there had been no Letter of Attorney i in the Deed. 
See Op, . * : The Father being ſeiſed of a Reverſion, granted and confirmed the ſame to his 
Son, to the Uſe of himſelf for Life, Kemainder to bis Son, without any Attornment, 
this Coveyance is void; yet if there had been no Limitation E the pe. this Deed 
might have enured as a Covenant t to ſtand ſeiſed. | 
gee Hore { . 80 where by Deed 8 the Father and Son of 3 one Part, and V. R. of 
P. 28 5 Ef the other Part; theFather did give, grant * and enfeoff | W. R. tothe Uſe of his Son, 
N there being no Livery, this is a void Coliveynnte, 
(7 \ Now as to Confiderations to raiſe an Uſe, the Caſes are, if the Conveyance. 
is by Way of Covenant, the Conſideration muſt be either natural Aﬀettion or 
Marriage. gs 
£243 If *tis by Bargain and Sale, then the Confidetati mult be Money. 
6 Therefore a Covenant to ftand ſeiſcd o the Uſe. of his Son and his Wife, whom 
* 0 be ſhall marry, this is good. | 
( 10 ) But a Covenant to ſtand ſeiſed to the Uſe | himſelf for Life, Remainder 
7 — over, with a Power to let Leaſes for forty Years to Perſons who are Strangers; 
this is not good as to the Strangers, becauſe they are not privy to the Conſi- 
jeration; but if it had been to make Leaſes to any of his Children or Kindred, 
it ; Dad been good. 
PREY 1 1) So a Covenant to 2 feiſed to the Uſe of A. and B. and C. his Brother, this is 


good as te the Brother, and it is entirely in him, but void as to the other two, 
becauſe not privy to the Conſideration. 3 


8 In a Covenant to ſtand ſeiſed, the Word Covenant is but declaratory; therefore, 
(12% if the Father by Deed ſets forth, that he ſtands ſeiſed to the Uſe of his Son, and 
doth not covenant to ſtand ſciſed, yet *tis a Ed Covenant. 


So if by Deed the Father grants his Lands to his Son in Tail, 22 is a a good 


i (iz). me 
See Buckley e: Simones, Covenant to ſtand eſed. 


(1 0 FED For if che Word Covenant was s obligaory, the Deed ſhould not enure as 2 
: Covenant to fand ſeiſed. e 


Therefore 


1 


Therefore if the Father covenants, that his Lands ſhall go; remain and deſcend 
to his Son after his Deceaſe, or that he will convey to his Son, this is not a Co- 
venant to ſtand ſeiſed, for tis only obligatory to a future Thing. 


But if the Father covenants to flands ſei ſed to the Uſe of the hs and to do 
any Act for farther Aſſurance, or to levy a Fine to the Uſe of his Son in Tail, and 
chat if not levied before ſuch .a Time, that then he will ſtand ſeiſed to his Uſe; . 


chis ſhall enure as a Covenant to ſtand ſeiſed.  .. y 
* It has been already ſaid, that there were no ſuch Things, as Uſes at Common You 


Lato; the Reaſon was, becauſe the Feoffee was always taken as the Owner of * P. 386 
the Land, and that 1t was very inconvenient and abſurd, that there ſhould be 

two ſeveral Fees, and Owners of the ſame Land mul & ſemel, therefore at 

Common Law the Feoftees to Uſes were the very Tenants, and had a right to 

forfeit. nan J 1 


But the Statute to remedy this Inconvenience hath united the Eſtate to the 


Uſe ; ſo that now the Feoffees to: Uſes have no Eftate or Intereſt at all, but in LAS 
Reſpect of the contingent Eſtates and Uſes limited in the Dee. 

And this is neither a naked Authority, nor a mere Eſtate which they have, | 
but aliguid medium between tlie Eſtate and Authority, they have'/cintilla juris and 1 
a poſſibilitas uſus emergentis. , en ö, e 
Some Queſtions have been made; out of what an Uſe ſhall. ariſe; as for In- 15 


ſtance, it hath:been held, that Uſes ſhall be raiſed only out of a Freehold, that 
they cannot be raiſed out of a Chattel, becauſe that is in Nature of a Truſt, nor 
out of an Uſe, nor out of a bare Right, nor out of an intended Purchaſe'; 
as where a Man covenants to ſtand ſeiſed of Lands which he intends to purchaſe, Moor 509. 
nor out of ſuch Things which ;p/o «uſu conſumuntur, as Commons, GCS. 


PEE ee 


But Rents, Liberties and. Franchiſes, and ſuch Local Fuberitances, may be grant- (21) 
ed to Uſe; but not mere perſonal Inheritances, as Annuities. - 

Where a Feoffmment is made without expreſs Uſe or Conſideration, there the Dyer 10. 4 
Uſe ſhall be in the Feoffor by Implication of Law; but tis otherwiſe where a 

Man makes a Gift in Tail, for there is a Tenure, which is a Conſideration, 


Lamplugh verſus Shotterell. Paſch. 1 Annæ. B. R. 2 Ld. Raym, 


IHE Caſe was, a Bargain and Sale was made for a Year in Conſideration , galx. Fg 1 


of 55. paid, and thereupon a Releaſe to the Bargainee and his Heirs, 51. Where an Uſe ſhall 
without expreſſing any Conſideration, the Queſtion was, whether the Uſe ſhould reſult. 
reſult to the Bargainor, and it was inſiſted, that ir ſhould not, becauſe the Re- | 
leaſe doth but enlarge the firſt Eſtate, and that is to the“ Uſe of the Bargainee, #* P. 387 
and both are but as one Conveyance, and the 5 5. mentioned in the Leaſe, ex- | 
tends to the Releaſe, and the Quantum of the Conſideration is not material, for 
a Penny is ſufficient ; but on the other Side it was argued, that this Conveyance 
is in Nature of a Feoffment, upon which an Uſe ſhall reſult to the Feoffor 
where no Conſideration is expreſſed. | 


Holt Ch. Juſt. Before the Statute of Uſes there might be a Reaſon why an, 1 — 24 ) 

Uſe ſhould reſult upon a Feoffinent, for it put the Eſtate out of the Feoffor, *7 0 
and he had only a Truſt left which could not be forfeited ; and to this Purpoſe 
ſuch Feoffments were made, but this cannot be ſince the Statute; for if an Uſe 
muſt reſult to the Feoffor, and the Eſtate muſt be executed to the Uſe, the Feoff- 
ment is in vain, and the Party hath made a Conveyance to no Manner of Pur- 
poſe, being in of the ſame Eſtate as he was before he made the Feoffment; and ſo it is 
ofa Leaſe and Releaſe, but it is otherwiſe upon a Fine or Recoyery, for they may have 
particular Eſtate in other Reſpects, as barring upon Nonclaims or bc 

Vol. III. | 8:Þ 45:51 to 37% » 03. 1 399 gd 
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So it is if by Feoffment or. by Leaſe and Releaſe, a Man conveys any particu. 
tar Eſtate mediate or immediare, toanotherPerſon, there che Reſidue of the Eſtate ſhall, 
by Implication of Law, remain in the Party himſelf”; but where tio Eſtate is limit. 

ed to another, there the whole Cdttviyatice 18 to no Purpoſe, if che "OP be con- 
- N to . the reſulting, Use! in 1 | 


1 Mod. Fn, en Im a petit“ Verlier it Saen, the why Point 1 WAS, in a Leafe vr a 
. 2 Mod. 249. What Vhar, made upon no other Conſideration than the Reſervation of a Pepper-Corn, 


is a good Conſideration to 


in Uf ſhall operate as a Bargain and Sale, and make the Leſſee capable to take a Re- 
raiſe an Uſe. leaſe , Et per Curiam, it ſhall, tor 1 Refervation e of 2 ere e 1a 7 
aa wha 10 + wa * 

24 . a F 3 TL 'f 1K bn T1975 — Th FE = Zh 7 2 — 7 1 = 
4 - 'y \ N 1 | «17 ] 1560, Lg PR 73 | T 
(+3 7 Conimon Lat the Patron in F ee was put out of Poſſeſſion by an Uſurpa- 
EE tion, and though he might recover the Advowſon it ſelf by a Mrit of Right, 
yet A had no Remedy for the Preſentation bac vice, nor if another Avoidance 

N N unleſs he brought me Writ of . and recontinued the Advowſon. 
620 . Hetbe Pühon hat the Aud Wwswiad in Tol un fi- Lite, thi Tum, and as his 
whole Advowſon was gone. wag 6 

(3) If an Uſarpation was thide upon Tenant ly te Curtſcy, or in Ba on upon 


a Leſſee for Years, or upon a Biſhop in Time of a Vacancy, neither the Heir or 


he in Reverſion, or Succeſſor, could prefent as:'the, next Nee; but now. this 1 13 
N Prout and the Law is. n 5 


(4) . That ir e. bs an Ufterpation: vpon a New in wow Pings” may bing a Hans 
Impedit for the preſent Turn, but then it muſt be A ee within ia 2 


etherwiſe he is put to m. Writ of Right of Advenioh. 


10 10 


141 But if he is only ie far Life, nd doch not being his Quare 3 within 

nix Months, he hath loſt his Advowſon for ever, for his Intereſt is diſcontinued, 
and he cannot preſent or maintain a Quare Impedit for che next Turn. being out 
of Poſſeſſion, and 4 Writ of Right will not lie, therefore the Eſtate in Reverſion is 
diſcharged of chat Intereſt, but he 1 in  Reverſion "ny n. Writ of Right. 


(6) If chere is an Uſurpation on a Tr nan | in Dower, or Te enant 7 tbe Curie or Guer- 

4ian, and ſix Months paſs after the particular Eſtates are determined, and the 

Heir comes of Age, the Heir may maintain a Quare Impedit, or preſent to the 
Aar en and if he doth nat. then he 1 is put to his Writ of Right. 


And ſo i it is if the Ante: orant _ FW tes To p Lie or Years, ao an 
Uſurpation is made, the Heir may maintain a Quare Impedit for the next Avoid- 
- | ance, as his Anceſtor might have done; ſo it is of a Succeſſor, for a Reverſion by De- 
P. 389 Kent, * and aSucceſſion are ich! the Statute, but a Reverſion by Purchale is not, 


EE upon * Stavite 1 Eüz. if an * be on a en it ſhall bind him, 
been he ſuffered it; but his Succeſſor may preſent to the next Avoidance, or 
bring a Ne Fat, though. he 1 is out or Poſſeſſion. Jenes 46. 


An * put he King out oh. Poſſeſbon of his Bend mud leſs 
diveſt an Iuberitanct out of him, therefore it cannot diveſt the Taberitance of an 
Advowſon out of him. for wm. can Ne ien without a Nee no more 
than 1 ir can come to bim. | 
(10) 


But 2 an Viurpaton may ITY 5 of his Prafantanica, (i. I it may bind 
bis Poſlaſſion, as he..canmnor remove the Incumbent, without a Quare Impedit, 
- though it. cannot ſo diveſt his Eſtate id an Advowſon ay to bind his Inheritance 
A and put him to a Writ of Right, Oc. 


2 : Mug 


— — ——— —— 2 


IJ N ta of IE" OI 
* 
. \ / 
J 
\ AL 
a . Fey's * 5 Pn ©, + 4 S FR" o Y th I GC VO" WE VOY n P's FILM 7 1 
1 _ _— — 
3 ” 
" A 
F of* 3 0 
1 
- * . « 4 -- = 
4 c / 


_ |  'Mugg verſus Brown. Paſch. 12 Will. 3. B. R. 


F an Incumbent be in by Uſurpation on the King, and would be confirmed, 1 Salk. 1. c Of 
he. muſt not procure a new Preſentation from the King, becauſe that would Letters Patents ad corro- 
be void, the Church being full; but he muſt get the King's Letters Patents re. erandum. 
citing the whole Matter, and therein granting the Church to him: And per Holt 
Ch. Juſt.” rheſe are called Letters Patents ad corroboranduſm. . LW 


An Uſurpation upon a Leſſee for Years gains the Fee-ſimple, and puts the 3 
true Patron out of Poſſeſſion, and though by the Statute of 22 2. * Re- . 
verſion after the Determination of the Leaſe for Years, may have a Quare Impedit | 
when the Church is void, or may preſent, and if his Clerk is inſtituted: and in- 

. ducted, then he is remitted to his former Title, yet till that is done, the Uſur- © 
per hath the Fee, and the Writ of Right of Advowſon hes againſt him. 
Quare Impedit, the Defendant pleaded an Uſurpation made by the Queen after 3 Bulſt. C 13) 
the Death of the laſt Incumbent, and that her Clerk was admitted, inſtituted 70 
and inducted, and was in Poſſeſſion for ſix Months; the Plaintiff replied and 
ſer forth, that the Patron had brought a Quare Impedit againſt him who was 
Incumbent upon the Queen's Preſentation, and had Judgment againſt him by 
Default: And per Curiam, by this Judgment * the Patron was remitted to his * 
former Right; but it had been otherwiſe if the Queen had preſented on a De- 
privation, for there the Patron muſt have ſix Months to preſent after Notice of 
the Deprivation. | | 


P. 390 
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non gh) Uſury, See Indictment 8. 
T HERE muſt be a corrupt Agteement for more than Statute Intereſt, 2 Cto. FEE, . Car. 


*, y -Y " . 


he * receive ſome Part of the Money in Affirmance of the uſurious Agreement, $3: 
for *tis the Receipt and not the Contra which makes him puniſhable. Noy 133. 


Intereſt upon Bottomry-Bonds, which is fænus nauticum, or Uſura maritima, is TOE 
not within the Statute. - ä 


Maſon verſzs Abdy. Trin. 1 Will. 3. B. R. 


H E Obligor was bound in a Bond of 3001. conditioned to pay 22 J. 105. What is 4 itn Con- 


| Premium, at the End of the firſt three Months after the Date, Sc. and tract. 


(4) 
1 Saund. 294. Where 
.corrupte recepit is no 
good Plea, 


Maney is * lent upon or for Uſury, and where more is taken, than after the Rate 12 Car. 2. cap. 13. 


e 01 
+ Poſt, 5. P. S. 


an Uſurious Contract is puniſhable by Forteiture of treble the Value. 
„ | Magcd i adhd u del 1% or wird ! 
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1 | Information 
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otherwiſe *tis not Uſury, and the Defendant ſhall not be puniſhed, unleſs 101. Noy 143. 2 Vent. 
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$34 Informatiofl was brought upon the ſame Statutes” ſettin forth, that the De- 
Raym: 196. 1 * fendant 16 Novemb. 20 Car. 1 W. R. 20 l. till June Caving, which is fix 
Months; and that afterwards, (viz.) Ad finem Termini prædict, he took of the 

Plaintiff corrupte & extor/ive thirty Shillings for the Loan thereof, which is 

more than allowed by the Statute: Upon Not guilty pleaded, the Jury found 

for the Informer; but the Judgment was: ſet aſide, becauſe it appears, that this 

* Antea 4 S. P. corrupt Agreement was made ad finem Termini, when by the Statute it mult bo 
at the Time of the Contrafl made, and if the Contract is not then Uſurious, the 

| Aſſurance is not void; but the Borrower ſhall have treble the Value, as forfeited 

by the Statute. 5 80 "0 Hap „ not cs 


Sid. 421. week judgg- Information againſt the Defendant, for that he on the 30h of May, Sc. by 
ment cannot be given up- Way of Corrupt Contract and Agreement. cepit & a4 lucrum ſun convertit 40 5. for 
on the Statute it ſhall be deferring the Day of Payment of 25 J. from the 29th of July to the 30th of May 
| Src ee Law. (nich was the Day on which he took the 40 5s. contra formam Statuti, after a 
" Verdict for the Plaintiff, it was moved in Arreſt of Judgment, that it did not 

appear by this Information that the 25 J. was Money lent; but if it had tis ill, 

becauſe the Taking the 40 6. was after the Lending, and there was no corrupt 

Agreement laid either before or at the Lending. Sed per Curiam, if upon this 

Information Judgment cannot be given on the S atute to pay treble the Money 

taken, yet being found, that the Defendant took 40. by a corrupt Agree. 

ment, Judgment fhall be given againſt him at Common Law, which is Fine and 


Lutw. Grange's Caſe, Debt upon Bond conditioned, that in Conſideration of 12 J. paid by the 


Where the Statute was Plaifftiff t the Defendant, he became bound to pay the ſaid Plaintiff 14 J. if be 

not pleaded, the Bond, ve fix Months after the Date of the Bond; there was a Plea and Demurrer, and 
though Uſurious, is good,. a 2 | ay ) 

6 it was objected, that it appears by the very Condition of this Bond, that the 

Contract was Uſurious, it being to pay 14/7. for 12 J. in ſix Months after the 

Date of the Bond; tis true, this might have made the Bond void, if the Statute 

had been pleaded, but that not being done, this Objection comes too late. | 

What 8 for extras The Diſtinction in the Books is, that where the Principal and Intereſt are 

ordinary Intereſt is good, both in Danger of being loſt, there the Contract for extraordinaty Intereſt is not 

and what not. Uſurious ; but where the Principal is well ſecured, and the Intereſt only in Dan- 

ger, *tis otherwiſe. V 


| (#3 nn, (203 4 | | ts L | 
bid. 340, The Jay fine, NFORMATION againſt the Hundred of Yarnton, for not repairing a 
that the Defendants repa- e ö 2 5 . 
455 han Jebel, ee Highway, the Defendants. pleaded, that non reparare debent, upon which they 
not find, who ought to re- were at Iſſue, arid though it was ill, the Court would not qualh it till the 
pair. Iſſue was tried, that it might be known who ought to repair, and upon the Trial 
the Jury found quod reparare non debent ; but did not find who ought to repair, and 
therefore it was inſiſted, that no Judgment could be given. Sed per Curiam, the 
Judgment ſhall be, that the Hundred of Yarnton eat acquieta, and that the other 
Vills between whom the Iſſue was, ſhould repair.  * 
1 Vent. 208. Indiament Indictment at the Seſſions for Stopping Communem viam pedeſtrem, ad Eccleſiam, 
for Stopping a Foot. way 4d commune nocumentum, Sc. it was objected, that an Indictment would not lie for 
to the Church, ad com- ; | . i | 
mune nocumentum, good. Stopping a Foot-way lo the Church, becauſe it was only a NMuſance to the Pari- 
ſhioners, and no more than a Private Damage. Sed per Curiam, it being laid ad 
commune nocumentum, the Church may be the Terminus ad quem, Sc. and the 


Tenure or Preſcription, becauſe the Pariſh is liable de communi jure; duc T they 55 
would diſcharge themſelves they muſt plead the Tenure or Preſcription. 


Preſentment in the Seſſions by one Juſtice, that the Highway in Stoke Common $id. 464. 1 "ROD 1 
was out of Repair, and that Sir N. S. ought to repair it ratione tenure of certain Where the Defendant was WI 
Lands, Parcel of the ſaid Common, which he had encroached and incloſed from charged ratione tenure. 1 
the Highway, and which Time out of Mind had been Parcel of the Highway, | | WW 
and that he did not repair it ad commune nocumentum, Sc. This Preſentment be - f 
ing removed into B. K. the Defendant pleaded, that the Inhabitants of Stoke 1 
ought to repair it, and traverſed, that he ought to repair ratione tenure ; and 0 
upon a Demurrer to this Plea it was objected, that it was ill, becauſe the De- 1 Wt 
fendant had not anſwered the Encroachment, which was the Principal Matter. 1 
Sed per Curiam, the Defendant being charged to repair Rationè tenure, that is the | 
Chief Matter to be anſwered, becauſe if he had been chargeable by Reaſon of the 
Encroachment, he ought not to have been charged Ratione tenure, for there is a 
great Difference “ between the one and the other, becauſe where there is an En- 
croachment, the Party may lay it open when he will, and then he is no longer 
chargeable to repair; but where the Charge is Ratione tenure, he is ſtill bound to 
repair, though he lay it open to the Highway. „ | 


P. 393 


Upon an Indictment for not repairing a Higbway, if the Defendant po. Raym. as EM an In- 


duce a Certificate before the Trial, that the Way is repaired, he ſhall be ad- dictment for not repairing, 
mitted to a Fine; but after a Verdict ſuch Certificate will be too late, for then wo TN oa ach 
there mult be a Confa! to the Sheriff, and he ought to return, that the Way i mY 


e | . . Y Is tificate, that 'tis repaired 
repaired, becauſe the Verdict being a Record, mult be anſwered by Record. but not after a Verdi, | 


| | 5 
Caſe, &c. for Stopping a Way, in which the Plaintiff declared, that he was 2 Vent. 166. Where the 

poſſeſſed of an ancient Meſſuage, and had a Foot-way over the Defendant's en — ry ”_ 
Ground, as belonging to the ſaid Meſſuage, & de jure habe!, and that the De- race ns 
fendant ſtopped it:: Upon Demurrer to this Declaration it was objected, that it 

was ill, becauſe the Plaintiff did not preſcribe, or otherwiſe entitle himſelf to this 

Way than only by a bare Paſeſſion of a Houſe. Sed per Curiam, the Declaration 
is good, it being no more than a Poſſeſſory Action. | | 


Inditment was found againſt the Defendant, of that he vi & Armis Part of ; Vent, 1 8 ker 5 


the Highway, leading from Shoreditch 10 Stoke, Sc, poſtibus & repagulis incluſit : Highway, and what not. 
Upon a Trial at Bar the Chief Queſtion was, whether the Place incloſed was an 

Highway or not. Et per Hale Ch. Juſt. A Way leading to any Market Town, 

and communicating w / any great Road is a Highway; but if it lead only to 

a Church, or to a Hot ſe or Village, or to ſome particular Cloſe, 'tis a Private 

Way; and that the Pariſh of Common Right is to repair the Highway, unleſs par- 

ticular Perſons are obliged by Cuſtom or Preſcription, but private Ways are to be 

repaired by the Village or Hamlet, and ſometimes by a particular Perſon. 


— ——_—_— — 


P Mills. | . 294 
Fiſher verſus Nicholls. Hill. 12 Will. 3. B. R. 


| | | EB 

N this Caſe it was ſaid by Holt Ch. Juſt. That in Wills the Conſtruction is Wills are 205 favourably 
more favourable to fulfil the Intent of the Teſtator, than *tis in Deeds or other conſtrued than any other 

Conveyances executed by him in his Lifetime ; therefore where there is a Gift by Deed. 

Will to V. R. and bis Aſſigns for ever, this is an Eſtate in Fee; but if by Deed, 

tis no more than an Eſtate for Life; ſo if a Gift be made to V. R. and his 

Heirs Male, by Will, is an Efate-tail, but by a Deed, *tis a Fee-/imple ; 1o 

a Deviſe to his eldeſt Son and his Heirs, after the Death of the Wife of the 

Teſtator, is an Eſtate for Life to the Wife by Implication, but *tis not ſo in a 

Deed ; the Reaſon of this Difference is not becauſe the Teſtator is inops 

Concilii, but becauſe a Will is not a Common Law Conveyance; but by 
Vol. III. ES | the 
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875 „„ Witneſſes to Wills. 
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the Statute, is true, there were Wills before the Statute of 77, 7. but thoſe were 

not by Common Law, but by Cuſtom, as in Caſe of Burgage Lands : Now as 
Cuſtom: enabled Men te diſpoſe of their Lands in this Manner by their Wills,and 

not according to the Rules and Forms in Common Law Conveyances, ſo it ex- 
empted this Kind of Conveyance from the Regularity and Propriety requiſite in 
thoſe Conveyances; and by this Means it came to paſs, that Wills by the Sta- 
tute in Imitation of thoſe by Cuſtom, gained ſuch favourable Conſtructions. 


By the Statute 29 Car. 2. Cap. 3. there is a conſiderable Alteration made in the 
Law relating to Wills in Writing; for by that Statute it is enacted, that the Nil 
muſt be Written in the Lifetime of the Teſtator, and ſigned by him, or ſome other Per- 
fon in his Preſence, and by bis Direction; and that the Witneſſes ſhall ſubſcribe their 
Names in his Preſence. | 1 5 ; 


* —_— 


„„ itneſſes to Wills. 


- 


Davy and Nicholas ver/us Ann Smith. Paſch. 5 Will. 4. B. R. 


What ſhall be a fufficient T TPON a Trial at Bar, the Queſtion was, whether the Witneſſes to a Will 
Subſcribing in the Pre- ) had purſued the Directions of the Statute of * Fraud, Cc. in ſubſcribing 
pra rag 3 N their Names; and it was reſolved, that where the Teſtator lay in a Bed in one 
OPER LT ATE Room, and the Witneſſes went through a ſmall Paſſage into another Room, and 
there ſet their Names at a Table in the Middle of the Room, and oPpolite to 
the Door, and both that, and rhe Door of the Room where the Teſtator lay, 
woere open, ſo that he might fee them ſubſcribe their Names if he would; and 
though there was no poſitive Proof that he did ſee them ſublcribe, yet that wag 
a ſufficient Subſcribing within the Meaning of the Statute, becauſe it was poſſible 
that the Teſtator might ſee them ſubſcribe; and therefore, per Curiam, if tlie 
Witneſſes ſubſcribe their Names in the ſame Room where the Teſtator lies, 
though the Curtains of the Bed are drawn Cloſe, tis a good Subſcribing within 
this Statute ; becauſe, if *tis in his Power to ſee them, and what is done, it ſhall 

be conſtrued to be in his Preſence, | 


Lea verſus Libb. 1 Will. 3. B. R. 


8 FE. Cited, 262. HE Teſtator made his Will in Writing, ſubſcribed by Two Witneſſes, and 
Where Two Witneſſes to deviſed all his Lands to W. R. afterwards he made a C-4/cil, in which his 
a Will, and one to a Co- Will was recited ; and this alſo was atteſted by T9 [/Viineſſes, one of which 
dicil, doth not make Witneſſes was a Witneſs to the Will, but the other was a new Mines: 1 
Three Witneſſes to that i | . ; | neſs; the 
Will, Queſtion was, whether this new Witneſs ſhould make a Third to the Will, the Sta- 
tute requiring that-there ſhould be Three; and adjudged that he ſhould not: 
tis true, here are three Witneſſes to the Intent and Will of the Teitator, but 
there are but Two to his Will in Writing; *tis true likewiſe, that there are two 
Witneſſes to the Codicil, but thoſe are not Witneſſes to the written Will, fo that 
| there wants one Witneſs to the Will in Writing. 
* P. 396 * . *A 1 5 . 
(3) By the Canon Law, and ſo likewiſe by our Law, Two Witneſſes are requiſite 
'+ 29 Car. 2. cap. 3. to prove a Will for Goods, and three for Lands; but now by the + Statute it 
is required, that theſe Witneſſes ſhould ſubſcribe their Names in the Preſence of the 
Teftator , and ſince the Making that Statute there have been ſome remarkable 
Caſes, both as to the Manner and Number of the Witneſſes ſubſcribing. 


. Res 1% gore And, Lats .a6..0 the Manner of Subſcribing: , The Caſe was, there were 
x Witnelles fubſeribe at Three Witneſſes, but they did not fubſcribe their Names at the ſame Time, but 
ſeveral Times, tis good. ſeverally, at the Requelt of the 1 eſtator, and at ſeveral Times, and were not all 


655 Then, as to the Number of Wieneſſs, fee the Caſe of + Lea and Lilb laſt men. 
+ Antea 2. tioncd, and this Caſe : . The Teſtatrix made a Will in Writing, according w 
| 2 | 25 We | | Hr che 
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Writs, and Writs of Error, c. 


the Statute, by which ſhe deviſed her Lands to one Petit, and afterwards by another Where the Revocation 
Will ſhe deviſed the ſame Lands to the fame Perſon, and died, but this ſecond mult be by a Writing ope- 
Will was defective in the Circumſtances of the Witneſſes ſubſcribing their Names ing as a Will, or de- 
in her Preſence, which they-did not, and the Will was held void for that Reaſon er. * 
and by Conſequence no Revocation of the firſt Will, for that muſt be by "ey - 

Writing by which the Teſtator declares his Intention to revoke the firſt Will. 


* 


4 
„ a hu * 


„Urits, and Writs of Erroz, of the Teſte and Re- v. 35 
. 


Maſon verſus March. Trin. 11 Will. 3. 


ee e e 
A» &* - ag; P 


it 
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Writ taken out Tefte in the Term, per quod he took the Plaintiff, he (the Teſte of a Writ, when 'tis 


Plaintiff) may reply, that notwithſtanding the Teſte of the Writ, he took it out in in Support of Juſlice. 
Vacation Time ; for where the Teſte of the Writ is in Support of Juſtice, no Aver- : | 18 
ment ſhall be made againſt it: But per Holt Ch. Juſt. tis otherwiſe where 'tis to 1 
juſtify a Wrong. „ i 


N falſe Impriſonment laid to be in the Vacation, if the Defendant plead a No 8 the 
f 


| . | 2 if 
The Plaintiff obtained a Judgment, and after a Writ of Error brought, he, 2 Vent. hs A FR 397. - 

(viz.) the Plaintiff, brought an Action of Debt on that Judgment, the Defendant Debt lies on a Judgment * 

ſuppoſing it was ſuſpended by the Writ of Error, demurred to the Declaration: ee 3 — | 

Sed per Curiam, he can have no Advantage of this Matter upon a Demurrer, he ED 

ought to have pleaded it ſpecially, and to pray Judgment if he ſhould be com- 

pelled to anſwer pending the Writ of Error. _ 


In a Writ of Error to reverſe a Fine, Infancy was aſſigned for Error, and a Raym. 2 : a * Error 
Scire facias ned againſt the Tertenants and Cogniſee, who plead in nullo eff is well aſſigned, there a 
Erratum : Et per Hale Ch. Juſt. where Error is well aſſigned (as 'tis in this Plea in nullo eſt Erratum 
Caſe) there in nullo Erratum amounts to the Confeſſion of the Fact, but where is a Confeſfon of the Fact. 
the Error is not well aſſigned, there in nullo eff Erratum amounts to a Demurrer; 8 
now in the principal Caſe the Infancy was well aſſigned as an Error in Fact, 1 
therefore the Defendants ought not to have pleaded in aullo eff Erratum, but "iff 
they ought to have pleaded to Iſſue upon the Scire facias. „% Soi | | 1 


* 


Re ſo ved by the Lords Spiritual and J. emporal, that Caſes of Appeals and Writs of Raves ALES 5 
Error ſhall continue, and are to be proceeded on in flatu quo, Sc. as they ſtood at the Writs of Error fand good 
Diſſolution cf the laſt Parliament, without Beginning again de novo; and * like- after the Parliament is 
wiſe, that the Diſſolution of the laſt Parliament doth not alter the State of In- 4:f0!ved. pit 
peachments brought by the Commons in that Parliament. ox ©» 90 | Cn  _ 


_ Writ of Erroz. - 
Collins verſus Scevington. Hil. 9 Will. 3. C. B. 


XH E Plaintiff obtained 2 Judgment for 101. the Defendant brought a Where a 8 Error is "hh 
# Writ of Error, ſuppoſing the Judgment to be for 20 J. adjudged this was no Superſedeas. Wil! 
no Superſedeas, for Executions are favoured in Law as the Fruits of Men's Actions, | | 
and therefore ſhall not be delayed without apparent Cauſe, which was not in this 
Caſe, becauſe this could not be a Writ of Error upon that Judgment. 


Witty verſus Polehampton. Mich. 10 Will. 3z. B. Kx. | 1 
FN 4 IN. | ; *. 0 | 


4 . 3 how BE x '. \ | : ( 2 e 
R. gave a Warrant of Attorney to confeſs a Judgment to W. V. as of Where the * is 
* TrmityTerm, and. afterwards to hang; up that Judgment, he brought a'Writ yot ſuſpended by the 
of Error, Teſte 27 June, returnable 12 Fuly following; W. I. the Weben. nit of Error. 
bn | 3 . Creditor 


„ il. 9 $9 2 


Writ of Inquiry. 


_ 
"REY ” Ws 


| Creditor having Notice of this Matter, entered up the Judgment as of the laſt 
in | Day of that Trinity-Term, ſo that the Writ of Error was returnable before the 
ik Judgment was ſigned ; and upon a Complaint to the Court of this Matter, they 
1 would do nothing in it, for if it was a Triek, it was an honeſt one, and to ob- 

tain a juſt Debt: So per Curiam, this Judgment is not ſuſpended by this Writ of 
Error; aliter if the Return had been after. | 


| * P. 399 * Carlton verſus Mortaugh. Hill 2 Annæ. 2 Ld. Raym. 1005. 
i (3) 6A S: . 
0 1 Salk. 268. Where the RT T of Error was brought in B. R. upon a Judgment in C. B. and 
| Plaintiff cannot have a the Plaintiff in Error aſſigned the Want of an Original for Error; the 


= 3 h Defendant in Error pleaded a ms: of all Errors, but laid no Venue, where the 


= | Releaſe was made, for which Cauſe the Plaintiff demurred to the Plea, and in 

16 arguing this Demurrer it was admitted, that the Plaintiff could not pray a Certio- 

i rari to certify whether there was any Original or not, becauſe the Defendant by 

| go” his Plea had confeſſed, that there was none, the Fault being cured by the Releaſe 

4 of Errors, and therefore it was doubted whether the Court could award a Certio- 

_ _ rari, and without it they could not reverſe the Judgment; for where the Plaintiff 
in Error aſſigns a good one, and the Defendant pleads an ill Bar, upon which 


i | | there is a Demurrer, the Court muſt reverſe the Judgment, becauſe the Error is 
# | | confeſſed and admitted. Et per Holt, Ch. Juſt. where a Releaſe of Errors is 

il pleaded by the Defendant, and upon Iſſue joined 'tis found for the Plaintiff, the 

4 | Court cannot reverſe the Judgment, 

il — — 5 ME NCD RNS AN IDWS = FE 5 

[ Writ of Jnquiry, 

1 Pagett verſus Preſton. 

"it ( 1 . D 1 ' $86 as | | 5 

ll Where + 3 ſhall ASE in which the Plaintiff declared upon an Indebitatus Aſumpfit, and 

if not be ſet aſide after a 4 allo on a Billof Exchange; the Defendant quoad the Bill of Exchange de- 


ll wu of Inquiry exe- murred, and ſaid nothing as to the Indebitatus Aſſumpfit, thinking thereby to 
a —— make a Diſcontinuance, if the Plaintiff did not take Judgment by nail dicit, which 

he omitted, and only joined in Demurrer; afterwards, when the Paper-Book was 
made up in the Office, the Clerk of the Papers left out theſe Words, quoad Billau 
; Excambii, and the Cauſe being put in the Paper, Judgment was given for the 
* P, 400 Plaintiff, * and a Writ of Inquiry was executed; and now upon a Motion to 
li | ſer aſide this Judgment for Irregularity, by omitting theſe Words, quoad Billam 
19 Excambii, Holt Ch. Juſt. ſaid they came too late, for they ſhould taken Notice of 
1 it when it came into the Paper-Office, and not ſtay till a Writ of Inquiry was 
_ | executed; 'tis a Trick, for the Defendant concluded, that the Plaintiff would 
l . | not take Notice of it on a Demurrer, being a Thing of Courſe ; therefore 
i the Judgment was confirmed. L 


1 . Eaſt verſus Eſtington. Mich. 1 Anne B. R. 461.6. Raym. 810, 'F a8 


(2) 


1 Salk. 130. N this Cafe it was held, that in all Superior Coutts the Judge ſends his Precept 


to the Sheriff to inquire of Damages; but in London and all Inferior Courts, 
an Inqueſt is ſummoned in Court, and the Court takes the Inquifition of Damages. 


1 10 5 3 ne In Replevin, the Defendant avowed for Rent Arrear, the Plaintiff replied Non con- 

Imperfekt Finding by a ceſſit, Sc. upon wnich they were at Iſſue. and the Jury found the Value of the Cattle 
Jury ſhall not be ſupplied taken, but did not find what Rent was in Arrear, ſo as the Cattle might be ſold to 

by a Writ of Inquiry. ſatisfy the Rent according to the Statute 17 Car. 2. and it being moved, that this 

might be ſupplied by a Writ of Inquiry, as it was in Specot?'s Caſe; per Curian, 

it was ſo done in that Caſe, becauſe the Party might have his Judgment at Common 

Law; but now, by this Statute *tis enacted, That the Value of the Rent ſhall be inquired 

by the ſame Fury which tries the Tue, and therefore it cannot be ſupplied by a Writ 

-— » > AKA. 3 | | e 


of Inquiry 8 


on 
- » 4 
4 CY > ef. 
U . * 5 * 


5 


3 „„ 


0 13 mall be taken of "TOP 
in a Declaration upon a Plea in Abate- 
ment, the Defendant ought to demur 

Page 19 

Where a Plea is in Abatement, the Party may 

waive it and plead the General Iſſue 211 


2 


* » 


Acceptance. 


* 27 7 


Where one may refuſe to accept a Thing $ by Parcels 


2 


On a Diftreſs for Nebel, if * Leſſee ten- 
der Part, the Leſſor is not bound ſto accept 10 
ibi 
Where the Acceptance of Rent n diſcharge the 
Forfeiture. 


Where Acceptance of Rent will nor affirm a void 
Leaſe | 4 


Acquittance. 


For Rent due at 1 laſt, is a Diſchatge of 


all former Arrears 2098 


Action on the Caſe. 


Where tis not neceſſary that a Kinder dubih of 
the Agreement ſhould be in Writing 9, 15 
Where it will lie on the Poſſeſſion without any 
Property 9 
Where it will lie before the Thing ag greed on ts done 


95 

Where it lies upon the firſt F ailure of Payment, 
where not 6 
Vol. Ur. 


Where it { doth not te for negligene Keeping his 
Fire 


on, and doth not perform 1 it 11 
It will not lie for keeping a mad Bull, without 
alled ging Scienter 12 


It will not lie for maliciouſly procuring one to be 
indicted for a Riot, unleſs expreſs Malice * 
Damages are proved 

Nor for 1 one to be indicted for But. 
try, after an Acquittal by Nolle proſeguz 24 

It will not lie for hindering a Man to vote at 4 
Election for a Member of Parliament; this 
was againſt the Opinion of the Chief Juſtice 


Acton 1 FT 
Where it the, whiere not , 
| Addition. | 
Where an | Addition after the 2 2 is in 
Tis not neceſſary in a Homine Replegianil | 7 
Adminiſtration. 


May be granted to the Siſfer of the Half Blood, i 
unmarried, chough there is a Brother in the lame 
Degree 55 "IT 

W hen duly granted it cannot. be repealed 21, 22. 

Where Plene Auminiſtravit is a good Plea; where 
not 22 

Admiralty 

Adjudged, that Seamen loſe al their Wages where 

a Ship is loſt before ſhe arrives at a Port of Dę- 


livery 3 . 
8 X Where 


It lies againſt one who enters on a Thing agreed | 
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Where a Bond is triable in the Admiralty; where 
not Page 23 


In what Caſes the Maſter may pawn a Ship, ＋ in 


what not 


Has no Juriſdiction, but where the whole Thing, | 


is done at Sea 


Advowlſon. 


Where tis in grofs, and where tis appendant 24 
23, 40 


Alchouſt 


Seſſions cannot ſuppreſs an Alehouſe licenſed by two 
Juſtices, unleſs for Diſorder 27 


Alias dictus. 
Where *tis. proper, where not 
Alien. 

Of his Capacity in Reference to Freeholds and to 


Chattels real and perſonal 28 


How Lands deſcend amongſt, Aliens 129 


Where he is ſued as Executor, the Trial mall not 


362 


be per medietatem linguæ 
: : ibid. 


Such a TURE never allowed without re 


Amendment. | 
Where it ſhall be made in Affirmance of Is: 


ment 
Where the Ni/ 7 prius Roll ſhall be amended by £ 


Plea Roll 31 
A Record of the King's Bench ſhall not be amend- 
ed by any of the Pleading 3 in an inferior 9 

F4 


Whilſt the Declaration is in Paper, the Court 


may give Leave to amend any Fault, but not | 


when in Parchment, for *tis then a Record 
1bid, 


After a Demurrer there is no amending without 
Leave of the Court 


at any Time during the Term, but not after 
— en TS 
Where a Scire facias is not amendable ibid. 


Amendments not allowable in criminal Caſes 


Where the Defendant was ſued by 
E. G. Knight, and he pleaded, that he was a 


Baronet, the Plaintiff could not get Leave to a- 
mend 236 


Where a Variance ſhall be amended, not being a- 


gainſt the Right 368 
Amerciament. 
33 


1 it differs from a Fme 


ib Where a Fine levied in that Court is a 8 


238 


ibid. 
The Court may give Leave to amend the Roll 


38 
the Name of 


Ancient Demeſne. 


24 Where a Recovery ſuffered in a Court of Ancient 


Demeſne is a Bar to an Eſtate-tail Page 


34 


Where the Tenure is traverſable, and not the 


Being pleadable in the Lord's Court ibid. 


Where a Fine levied of ſuch Lands is void, and à 


Writ of Deceipt lies by the Lord of the Manor 


How Tenants in Ancient Demeſne came to be a 
charged of Toll 36 
Where in Pleading they need not ſet forth their 

Title ibid, 
They may Join in a Preſcription for 1 


Appeals. 


In an Appeal of Murder the Fact was laid in à 
Pariſh where it ought to be laid in a Vill, bu 
held good 

What is a good Plea to an Appeal of Mute 

brought by the Widow 37 

It lies at any Time within a Year and a Day after 
the Death, of the deceaſed] n 


Formerly there was no Proceedings allowed on the 


Indictment till a Year. after the Fact, that the 
Party might bring an Appeal © 34 
A Nonſuit after Appearance is peremptory 37 
Where Auterfoits convict is not a good Plea in Bar 


to an Appeal 38 
There cannot be an Amendment in an Appeal for 
Murder 35 


Though the Parties agree, the Appellee muſt be 
arraigned before he can plead a Releate and be 


diſcharged 39 
Appeals from Orders. 


AnOrder diſcharged-upon an Appeal to the Seſſions 
is concluſive only between the contending. Pa- 
riſnes; but if confirmed upon an Appeal, tis 
binding to all Pariſhes 260, 261 

Muſt be to the next Seſſions after the Order is 


made | 258 


A ppertainin g. 


What may be ſaid to be 1 and to what, 
and to what not 40 


Apprentice. 
Order to e him quaſhed, becauſe made only 


by three Juſtices, when Four are 1 es by the 
Statute E 41 


The * A B L E. 


5 2 0 the 1 Trade is not 3 in 


the Statute 5 Eliz. | Page 41 
Where the Maſter dies, his Executor muſt provide 
for the Apprentice ibid, 


Where the very Trade is mentioned in the Statute, 
it need not be averred, that it was uſed gt that 


Time 42 

Indictment for enticing him to abſent from his Maſ- 

ter, not good 190 

Appropriation. 

By whom, to whom, and how to be made 43 
Arbitrement. 

Where made purſuant to the Submiſſion, and where 

| Where a Plea is good, where not | B 
Archbiſhop, 


Hath a Power over all the biſhops of his Pro- 


vince, and may hold his Court wy where in | 


it 90 
Archdeacon. 
Where he forfeits his Right to grant the Office of | 
Regiſter, the King ſhall have it 232 
Arreſt 


The Defendant was arreſted in the 7 emple, the 


Court made him give Special Bail 45; 285 
rreſt in the Night is good 46 
Wi eminſter- Hal upon meſne Proceſs, ſitting the 
Court, the Defendant may be diſcharged upon 


Motion, but not if upon an Execution; but the 


Bailiff is puniſhable | ibid. 


Aſſault. 


What is a good Juſtification in Aſtault, and what 


not ibid, 


Aſſets. 


An Eſtate for the Life of moet! ls Aﬀets but not 


diſtributable 137 
What fhall be Aſſets, and when, and what not 


106, 107 
aver, that the Executor is abſent 23 


Aſſignee and Aſſignment. 


Where an Aſſignee is bound to repair, and to all 
Covenants which run with the Land 2, 4 
Where the whole Term is aſſigned, the Aſſignor 

cannot bring an Action againſt the Aſſignee 


becauſe he hath no Refiduary Intereſk 10 


Where an Eſtate ſhall veſt withouz any Attornment 


| Where the Aſſignee ſhall have the Pager =; ral 
Covenants which run with the Land, but not of 


Page 47 
Where he may bring an Action of Debt upon the 


collateral Covenants 


Privity of Contract 118 
Aſſiſe. 
Whiere tlie Actlon is good, where not 247 
Aſſumpſit. 


Not good, where brought for Money then the De- 


fendant promiſed to pay 


15 

After a Judgment by Default, it was objected, that 
the Plaintiff did not ſet forth, that the Defendant 
promiſed, yet held good 17 


Attachment. 


A Foreign Attachment charges only the Debt- 
or; or his Executor, but not the Ordinary 


Where Money awarded to be paid may be e 


ibid. N 
Where 4 Proredendo was granted after an Attach- 
nt | ibid; 
Aitorney; 


Where he brought an Action for his F ces, and the 


Defendant pleaded, that he had not given him a 


good on a Demurrer 19 
This Statute doth not extend to a Special Action 
on the Caſe upon a Promiſe to Pay the Fees 


50 
Where he appears without a Warrant the Judg - 


ment ſhall not be fet aſide if he 1 Is 2 
ibi 


Attornment. 
Where 'tis not neceſſary to create a Privity 5t 


62 


Where an- Adminiſtrator brought an Action 
during the Abſence of the Executor he muſt 


Where an Averment is neceſſary, and where not 

62 

Negative Pleas need be averred with doc patratus 
eft verificare _ 

No Averment fhall be allowed againſt the Ele 

of CY Wrat, where *tis in Suppart of Juſtice ; 


Bill, as required by the Statute 3 Far. adjudged 
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1 . Fage 53, 397 
Where it ſhall not be made againſt a Point tried 
by the Jury EL ERP, 
It ſhall not be allowed either to ſupport or defeat 

a Will 334 


Avowry. 


In Avowries both Plaintiff and Defendant ate Ac- 


tors 53 
Where the Avowant ſhall have a Return Habend', 


and where not; upon Tender of Coſts and Da- 
„„ VVV 
Where he cannot have a Return, unleſs he ſhew a 
Property , . - ibid, 


* 


Avowry cannot be made by one Jointenant alone, 


becauſe” it goes to the Right, but Tenants 
in Common may ſever in an Avowry 20 


306 


If for Damage feaſant the Avowant mult ſet forth 


in whom the Fee is, and how the particular Eſtate| 


- 


M7 oy EE 30 
In Avowry for Rent, the Plaintiff replied, that he 
was ready on the Land, and on the, Pay of, Pay- 
ment till Sun-ſet, &c. and concludes, Et pe- 
tit fudicium, & damna, it ſhould be de damnis 
344 


Authority. 

May be divided, but an Intereſt cannot < 
Where a Man hath an Authority, and not an In- 
tereſt, all Acts done by him ſhall be taken to be 
done purſuant to his Authority; but when 
he hath both an Intereſt and an Authority, 
then it may be dene by Virtue of his Intereſt 
_ | 33 

Of the Pifferèncè between an Authority and an 
Intereſt 223 


= 
Bail. 


U T in upon the Removal of a Cauſe by Ha- 
beas Corpus, are not liable 835 


Debt lies in B. R. upon a Recognizance of = | 
| 11d. 

chere 

ibid. 


in C. B. | 
Proceedings on a Bail-Bond muſt ſtay where 
is no Return of a Cepi Corpus p 
Where a Priſoner dilcharged on the Act of poor 
Priſoners muſt find Special Bail, if afterwards he 
is arreſted at the Suit of another for above 215 
e 


Where Bail is put in upon a Writ of Error, the 


other Side hath twenty Days Time to accept a- 


ibid 
ibid. 


gainſt them 3 | 
Ball not allowed in Criminal Caſes 


> ' % . * 4+ \ 3 g * 2 11 \" * . 5 175 1 4 I — e — 
but *tis otherwiſe were *tis to juſtify a Wrong] Where it may be allowed in ſuch Caſes 


| | Page 58 

Ca. Sa. againſt [the Principal, and non ef 3 | 
returned, yet the Court will receive a Render in 
Favour of the Bail 3 


Where the Bail may plead the Death of the Prin- 


4 67 
Bail in, a Writ of Error cahnot Render the Prin- 
CIPA | | 57 


After the Plaintiff hath accepted an Afion 
of the Bail-Bond, the Sher ſhall not * 
merced bY | ibid. 
One in Execution for Uſury is not bailable 38 
Judgment againſt ſeveral Defendants, ſome ſur. 
render themſelves, yet the Bail are liable as to the 
| Reſt; bur if they are taken, by the Plaintiff 
and dg not ſurrender, then the Bail are not liable 
as to the Reſt 158 
Of Scire Facias againſt the Ball 296, 295, 320 


7 . . . . 
Where the Avowant need not ſet forth any Title val HKen in Execunion, and peying Pirt of the | 


Money, the Plaintiff may proceed againſt the 


Principal for the Reſt 158 

Bailiff, 

A Common Bailiff is not bound to ſhew his War- 
rant, but a Special Bailiff muſt 45 


Where he knows the Sheriff hath the Writ, he may 
arreſt the Defendant without having the Warrant 
in his Poſſeſſion 46 


Bankru pt. 


A made by Virtue of the Stitute is 

final % 

Sale of Good: by him after an. Act of ak 
is voidable oy the Commiſſioners or Aſſignees, by 
an Action of Trover for the Goods; but if they 
bring an Aſungſit, or an Action of Debt, that 

affirms the Contract 1 

Compoſitions made by the Parties ſigning it, binds 
the Reſt of the Creditors . 60 

The Bankrupt in his Plea, reciting the Statute 

made it, Nonſenſe; adjudged not good, for he 

did not bring himſelf within the Act ho 


After an Act of Bankruptcy done, but before any 


Commiſſioui taken out, the Sale of Goods by the 
Bankrupt 1s void 60, 61 
Two Partners, one commits an Act of Bankruptcy, 
this ſhall nor prejudice the Intereſt of the * 


Baptiſm. 
Cuſtom to pay for baptizing triable at Law 86 
Bargain and Sale. 
i 


62 
Baron 


Without any Conſideration not good, without 
Attornment | 
1 


& 


T96 3... $B L E. 


Baron and Feme. 


Where they are Defendants they muſt not plead 


per Attornatos, becaule they are but one Perſon 


in Law Page 62| 


Sire Facias by Huſband and Wife on a Judgment 
obtained by her dum ſola, and after the Execu- 
tion awarded the died, the Right ſurvives to the 
Huſband, and not to her Adminiſtrator 63 


Where ſhe ought not to be joined in the Action with | 
him, unleſs an expreſs Promiſe was made to her 


4 ibid. 
Where they Mortgage her Lands and ſhe dies, the 
Huſband ſhall redeem, and if he dies, ſhe ſhall 


_ redeem, but not his Executors 9 6 
Where he alone may have an Action of Debt upon 
a Bond made to her dum ſola | ibid. 


Where ſhe ſhall not be ſeparated from him by hard | 


Debt againſt Huſband and Wife on a Deva. 


tavit by both, this was held ill on a Demurrer| 


160 


Where Adminiſtration of the Goods of the Wife] The Plaintiff declared on a Cuſtom in London, for 
ought to be granted to the Huſband, unleſs ſne | 7 


is Executrix to another | | 
Where he made her Executrix, and gave her the 
Reſiduum of his moveable Goods, and died, and 


muſt be granted to the next of Kin to him; but 
if the whole Ręſiduum had been given to her, 
then it muſt be granted to the next of Kin to her 

: 21 
Where ſhe ſurvives her Huſband ſhe may be charg- 
ed in a Devaſtavit done by him whilſt living 


126 
Where the Huſband dies before he received her 
Portion, it ſhall go to his Executor 65 


| Plea to an Action of Debt on a Bond to leave his 
Wife ſo much Money if ſhe ſurvived, not good 
ibid. 


The Father of the Wife promiſed the Huſband ſo 


much Money when he made her a Lady, good 
3 ibid. 


Where they muſt join in an Action, and where he 
may ſue alone 


NEE 105 
Where a Term for Years is ſettled in Truſt for her 
Jointure in Purſuance of Articles before Mar- 
riage. or where ſne hath a Term, and aſſigns it 
before Marriage, the Huſband can never charge 
it | 368 


| Bar. 
Where Matter in Bar ſhall not be pleaded in Abate- 


ment I 
Where a Plea is not good in Bar, but good in 
Abatement | ibid, 


Biſhopricks are ſtill donative in Ireland 


Baſtard. 


Muſt be ſettled in the Place where born, un- 
leſs the Mother was there delivered by Fraud: 


| | | Page 66 
Order that the reputed Father ſhould give Security 
to perform it, not good 65 


Bill of Exchange. 


Difference between a Bill payable to the Drawee, 
or Order, and to him or Bearer 67 
Where tis payable to Drawee, or Bearer, 'tis not 
within the Cuſtom of Merchants, bur to him, or 
Order, 'tis within the Cuſtom! ibid. 
Where *tis payable to Drawee, or Order, the laſt 
Endorſee may have an Action againſt any of the 
Endorſers | 68 
Bill endorſed to another for a precedent Debt due to 


to the Endorſee, the Debt ſtill remains if the 
Bill is not paid . 


the Bearer to bring the Action; if the Defen- 


duannt demurs, and doth not traverſe the Cuſtom, 


the Plaintiff ſhall have Judgment ibid 


| Infancy pleaded to an Acceptance of i of 
then ſhe died before Probate, Adminiſtration | * P ot a Bill of 


Exchange 197 
Proteſt not neceſſary to an inland Bill 6 


Where a Bill is accepted, in ſuch Caſe the FROG v.. 
is anſwerable for the Whole, and an Action doth 
not lie againſt him for Part 


Action doth not lie againſt the Endorſer without 
endeavouring to find out the Drawer, or a De- 
mand of the Money of him 


Bill payable to Drawee, or Bearer, was loſt, 5 
found by a Stranger, who aſſigned it to another, 
good, but the Drawer may have Trover againſt 


the Finder "ok 
Bill of Exceptions. 

Lies as well at a Trial at Bar as at the Niſi prius 

| 1.87 155 

Biſhops; 

The Manner of creating and- tranſlating Biſhops 

| 71 

72 

Bona notabilia. 
Bills of Exchange are Bona notabilia where the 
Debtor is, and not where the Bills are, for they 


are no Specialty | 70, 164 
3 Bona 


T n bub. 


| 
Bonds. 


Where two are bound jointly and ſeverally, and one 
is taken in Execution, the Obligee may proceed 
againſt the other | Page 6 

How the Obligee muſt declare on a Bond delivered 
after *tis dated | : 13 

The Obligor was bound in ſex triginta libris, and 
the Obligee declared for thirty ſix Pounds, and 

held good | e REES | 

Where three are jointly bound, the Action muſt 

not be brought againſt two of them "0G 


The Obligor was bound in Quanto ginti libris, tis 


void, becauſe this is inſenſible 1 
Obligor pleads Payment of the Money, tis not 
after the Condition broken 1 


Who are bound to repair them "© 
Indictment for not repairing a Bridge, naught, be- 


couſe it did not ſet forth what Sort of Bridge, | 
1 


and in what County | 
Information for not repairinga Bridge, the Attorney- 
| * General may have a Venire facias from any ad- 
jacent County, or it may be from the whole 
County EC 3 


Burial. 


The Parſon only can licenſe to bury in the Church 
8 


Regiſters for Burials and Baptiſm began Ano 30 


H. 8. N 86 
Cuſtom to pay Fees for Burials triable at Law 
86, 287 

Leſs Fees muſt be paid where buried than where 
the Party died 1 


By-Laws. 


Powers to make By-Laws are included in the Act of 
Incorporation itſelf f 76 
Where by-Laws are good, and where not 76, 78 


2 x 
Capias. 


N what Caſes it lies after Judgment, both againſt 
the Principal and Ball 


1 


| 


77 | 


286 


Certificate. 


A poor Man coming into a Pariſh with a Certificate, 
| ſhall not go back if he hath gained a Settlement 
ſubſequent to the Certificate. Page 252 


Certiorari. 


Where 'tis to remove an Indictment, both that 
and the Fiat muſt be ſigned by a Judge ; if to 
1emove an Order, then the Tiat alone muſt be 
ſigned | 80 
The Certiorari was de doubus equis felonice abdudis, 
but the Indictment removed was de uno equo fur- 
live abdufio, quaſhed for this Variance 80 
It was granted to remove both the Indictment and 
Conviction for a Cheat | 78 
Joint Indictment againſt three, and another againſt 
one of ' thoſe three, and another againſt two of 
the Three and a Stranger, and a Certiorari to 
remove all Indictments againſt the Three, 

quaſhed, becauſe it did not ſet forth vel 'eorum 

aliquem 5 „„ 
An Order was made about foreign Salt, and the 
Certiorari was to remove an Order made about 
Salt generally, quaſhed for that Variance 79 
It lies to a County Palatine hid. 
Return of a Certiorari to remove an- Order 
guaſbed becauſe it was cujus quidem tenor, it 
ſhould have been qui quidem ordo ſequitur, &c. 
80 


Challen ge. 


Where Three are indicted, they may join or ſever in 
their Challenge; if they ſever, they cannot be 
tried jointly | 81 
'The Jurors in a Writ of Inquiry cannot be chal- 
lenged, but the Sheriff may ſet one aſide for 
good Reaſon ſhewed ij hbid. 
Where a Challenge to the Array is not good ibid. 
Where a Challenge to the Favour is good isid. 
Challenge for Want of Freehold, where good, 
where not good 80, 81 


Chancellor. 


Or Vicar General hath only a delegated Power 
| ” 
Chancery. 


Prohibition granted to a Plaintiff in. Chancery, for 
exhibiting a Bill upon a mere Indebitatus Afſumpſit 
at Law SORT 

Bonds have no Preference to Debts on ſimple 
Contract in a Court of Equity 83 

Chancery cannot interpoſe where Guardianſhip 

of a Child is deviſed 177 


2 Church 


PL 


The T A B . 


1 | 
Church. 
Pariſhoner is not bound to go to hag own 1 Pariſh- 


Church, ſo as he go to ſome other Church or 
Chapel Page 88 


Where Churches are united by the Parſon, Patron | 


and Ordinary, there is but one Parſon, but 
the Churches ſtill remain; but where they are uni- | 
ted by Act of Parliament, one of the Churches 
is extinct | 15 eG 9 


 Churchwardens, 


How choſen, 1 though ank the Arctideaton 
cannot refufe ten 15 5 * 


Clerk of a Pariſh. 


Libelled againſt the Churchwardens for not col- 
lecting Money due to him by Cuſtom 1 


N 


Clerk of the Peace. | 


When that Office firſt began 53 "ST 80 
Colour, 5 

The Method of giving Colour IA | 27 3 | 
Commitment. 


How it muſt be ſet forth in a Return of an "HT AHA 
Corpus 93 


Common. 
A Commoner cannot juſtify the diſtraining the 


Beaſts of another Stranger on his Common, 
without ſhewing how he | is damnified in it 94 


Conditions of Bonds. 


Are the Words of the Obligee, and mall be con- 
frued favourably for the Obligor 95, 118 


Condition precedent. 


Where the Words Ita guod make a Condition pre- 


cedent, and where not 59 
Where the Condition is precedent, where not 
955 108 

Conſideration. 
Where tis good, and where not 96 
Where 'tis not good, yet the Jury may give reaſona- 
ble Damages 1 


Conſpiracy. 


If one is acquitted the other cannot be found guil- 
ty, and yet in ſome Cates they may Page 97 


Conſtable. 7 5 

How choſen FE 98 
Where he may execute a Warrant out of his Pariſh, 
where not | | I 


Continuance and Diſcontinuance. 


| Where a Diſcontinuance is helped by the Statute of 


ag after a Verdict 130 


Copphola 


Will not ; pak by improper Words, without aCuſ- 
tom ſo to 


99 
| Where the Lord may grant a Copyhold after For- 
feiture, and before Seizure | 5 

: Coroner. 
How choſen, and how he muft make Inquiſition, 
his Inqueſt is mai 15 ibid. 

| Corporation, 


What i it is, if by Preſcription it may have ſeveral 
Names, is by Charter, it can have but one Name 


102 
Whether it can have Gilda Mercatoria, or not 
349 

They may do an Act, thoughn ot under the Common 
Seal, and without the Hand of the Mayor 103 
What Remedy if they neglect or refuſe to appear 
to an Action brought againſt them 104 


Where taxed after a Cooke removed by en, 
without conſidering the Charges of the Court 
from whence removed, and yet: good 104 

A Pauper pays no Coſts, -unleſs upon a Nonſuit 

or Verdict _ him 107 


Where a Cauſe is removed by a Defendant, in 


ſuch Caſe the Plaintiff mey have more Colts 
than Damages | 115 


Covenant. 


In what Caſes it will lie 107 
To ſave the Leſſee harmleſs from a Rent-Charge 
if he pay it without Compulſion, he pays it in 
een Wrong 109 


Coven- 


_ 1 * . 
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Of the Privilege of Counties Palatine 


Who he is, and when his Office firſt began 250 
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Covenant to ſtand ſeized. 


Where the Words Dedit & conceſſit will amount to 
a Covenant to ſtand ſeiſed Page 307 
Of Covenants to ſtand ſeiſed 335 


County Palatine, 
Cannot be merely by Preſcription | . 
Courts of Counties Palatine are Original * 

Courts 5 $9, „„ 


4 y 1 
i . „ 


Cuſtoms. 


Ought to have four Properties, (viz. ) a reaſonable 
Commencement, to be certain, to have a Con- 
tinuance, and not to be againſt the King's Pre- 

rogative e 112, 113 

Of Local Cuſtoms nch mah, 

Where pleading Cuſtoms is good, where not ibid. 

Of Grand and Petty Cuſtoms, what they are 339 


Cuſtos Rotulorum. 


W 


D. 
Damages. { 
HERE they ate made certain by any 
| Statute, Coſts ſhall be recovered as well as 
Damages, but where they are incertain, : Coſts 
ſhall not be ha 414 
Where they may be encreaſed, where not ibid. 
Where they may be releaſed as to one, and taken 

as to another 366 
There is no material Difference between Damages 


and Coſts, for Damages include Coſts 214, 
| w_ . £7066 
| 71 | 


Damage feaſant. 
in Avowry for Damage feaſant, the Avowant muſt 
ſet forth the Fee, and how the particular Eſtate 
1s derived | 307 
Date. : 


Of a Deed either expreſs or implied — 410 

Where *tis material in Pleading 352 
Dean and Chapter. | 

How they may make Leaſes, and by what-Name 


| 103 
Where they are Guardians of the Spiritualties, 


| 


id. 


Where the Death of the 


Death of either Party. 


A Bill in Chancery was exhibited againſt Huſband 
and Wife, who put in their Anſwer, and then 

he died, the Bill ſhall abate, if ſhe will have it 

| ſo ä f Page 8 4 | 


| A Contract was made for à Purchaſe of Lands, but 


ed purchaſer died; adjudged, that the Seller 
is a Truſtee for him A 
The Party died after the Judgment entered, but 

before the Roll was brought in, and it being a 
poſt Terminum Roll, it was not received 116 


before the Conveyance was executed, the intend- 


| Where an Action founded on a Wrong done is 


brought againſt four Defendants, if one dies be- 
fore the Trial, the Plaintiff may proceed againſt 
the other; but if 'tis founded on à Contract, 
RMA a3. 1. 117 
Where the Action is abated by the Death of one of 
%%% 0 7 4-74 
Judgment in Ejectment againſt two Defendants, 
then one dies, the Plaintiff may take Execution 
againſt the Survivor 


2 31 
Principal is pleadable by 
the Bail nod an F % nil 1-87 


Debt. 


On a Judgment pending a Writ of Error, the 
4x will dicharge the Defendant on Common 
ai | 


| 55 
There was 100 J. due on a Goldſmith's Bill; the 


Drawee owed 501. to W. R. and carried the Bill 
to che Drawer, who endorſed 507. paid and gave 
W. R. a Bill on another Goldſmith for 50 J. who 
ſoon afterwards broke; adjudged, that V. R. 
might Charge the firſt Goldimith, for giving 
Paper is no Payment where there was an Origi- 
nal Debt due; 'tis otherwiſe where *tis Part of 
the Contract to give it „ 
Where Debt will lie where there is no Privity of 
Contract, as between the Grantee of the Rent 
and the Leſſee 99 303 
Where it may be brought upon the Statute 32 H. 
8. by an Executor for Rent arrear in the Life- 


time of the Teſta toe 303 
| Deed. 
Where it muſt be pleaded as it operates by Ll 
| L . 
Demurter. 


| Of general and ſpecial Demurers, and the . Reaſon 


of making the Statute 27 Eliz. 


f Departu re. 8 
What ſhall be a Departure in pleading, and what 


| 


. ſede vacanie 143] not 122 


| | 5 Deputj. 
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Deputy. F 


Where he may Act in his own Name, as well as in 

the Name of his Principal Pape 124 
Where a Woman may execute an Office by De- 
. puty l | „ \® 
Where a Deputation of an Office is good, where 


not | "WO 1 
Devaſtavit. 
What ſhall be a Devaſtavit, what not 123 
Deviſe. 
To raiſe Portions out of the Profits of the Eſtate, 
is a Power to {ell | I2 


7 
Deviſe of Portions to be paid to his Children at 
ſuch a Time, and if any die, Sc. then to re- 
main to the reſt ſurviving; a Maintenance 


cannot be decreed, becauſe of the Deviſe 
over | 


Diſability. 


Where he who 1s to perform a Condition may be 
diſabled, where not HR 


Diſcontinuance, 


Where *tis helped by a Verdict 7 = 238 
Where and in what Actions the Court will give 
leave to diſcontinue, and where not 
Where the Miſconcluſion of a Plea will make a 
Diſcontinuance | 210 


Diſcontinuance of Eſtate. 


To whom *tis prejudicial „„ 
By what Statutes tis remedied, and for whoſe 

Benefit ibid. 
Diſcontinuances as to Remainders and Reverſions, 


are not remedied by any Statute 132 
| Diſſeiſin. 
What ſhall be a Diſſeiſin, what not 124 
- Diſtreſs. 


Leſſee from Year to Year, as long as both Parties 


agree, was in -Poſſeſſion for two Years and a 
half, the Leſſor diſtrained for Rent Arrear in the 
two Years; adjudged he could, not ſed quere 135 
Where Cattle may be diſtrained for Rent before 
they are levant and couchant, where not 136 


Diſtribution. 


There ſhall be none amongſt Collaterals after Bro- 
thers and Siſters Children, for the Eftatejſhall 


go to the next of Kin of the Inteſtate 138 


Vol. III. 
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ibid. 
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© Cs 


An Eſtate pur anter Vie is Aſſets, but yet *tis no 
diſtributable Page 137 


Divorce. 


For Adultery was anciently à Vinculo | 
| | | i 


Donative. 


Exempted from the Viſitations of the Ordinary, 
and from Attendance at Viſitations 


Without an Expulſion makes only a Seiſin, for tis 
no Diſſeiſin without an Expulſion 135 


_ Eſcape. 


* in Execution, the Creditor may retake 
him 355 15 
Whether a Priſoner eſcaping might be retaken by 
an Eſcape- Warrant on a Sunday 148 
Whether he may be retaken by ſuch a Warrant by 


the Rabble, and without a proper Officer, and 


adjudged he could not 149 
Where a Priſoner eſcapes, the Entry of remanet in 
Cuſtodia in the Marſhals Book, is not a good 
Commencement of the Action 150 
Eſtoppel. 
Where *tis concluſive, where not 9 83 
Evidence. 


| Depoſitions taken before a Coroner may be given 
in Evidence upon an Indictment of Murder, if 


the Witneſſes are dead 101 
Of a Demurrer to the Evidence 122, 155 


What Things muſt be pleaded, and what given in 


Evidence 252, 153, 155 


dence and held good 153 


$Z Pro- 


* 


140 
Double Plea. 
Where the Plea is double, where not 142 
5 
Ejectment. 
">" HE Demi was laid on the Eſſoin-Day, and 
| yet good, for the Action and the Wrong 
done may begin on the ſame Day 8 
Entry. 


An old Deed, without Witneffes, given in Evi- 
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Probate of a Will given in Evidence to prove a 
Man Executor, held good Pages 153, 154 
Entry of an Order in the Office-Book, that Ad- 
miniſtration ſhould be granted, Sc. given in 
Evidence, and good 287 
Where, and whot Copies of Things ſhall be given 
in Evidence, and what not 154 
Indictment againſt a Pariſh for not repairing a High- 
way, they « cannot give in Evidence, that another 
Pariſh is bound to repair it; for this muſt be 
pleaded 
What cannot be given in Evidence upon the 
General Iſſue, and what may 135, 206, 273 
Matter of Juſtification cannot be given in Evidence 
where 1t cannot be pleaded 218 


Exception. 
What ſhall be an Exception out of an Exception 
156 


Exchan ge. 


Of Lands, where the Word Exchange is neceſſary | - 
in the Conveyance, and where the Eſtates | 


mult be equal in Title, though not in Value 
"88% 146 


Execution. 


Where Goods were taken in Execution, and ſold, 
and afterwards the Judgment was reverſed, the 
Defendant may have Treſpaſs if the Money is 
not brought into Court 214 

Tune Goods are bound from the Delivery of the 
Writ to the Sheriff 


159 
Where it may be ſtayed upon a Motion, where not 
214 
Of Executions in general 286 


Executor. 


Where he ſhall not put in Bail, and where he ſhall 
Where a Legacy is deviſed to him, being no N 
lation to the Teſtator, the next of Kin ſhall have 
the Reſiduary Eſtate, and not the Executor 
82 

Where he ſhall not pay Coſts 105 
Where he may diſtrain for Rent due to the Teſta- 
tor” 136 
Where he may have an Action for a Falſe Return 
of a Fieri facias, ſued out by the Teſtator 
149 
Where he may have an Lo of Covenant upon 
a Covenant, that his Teſtator ſhould quietly 
enjoy, but was evicted 160 
Where he hath Aſſets he may be compelled to re- 
deem a Mortgage in Fayour of the Heir 161 


183. 


| 


Were he may have Treſpaſs for a Wrong done to 
his Teſtator Page 160 
Where the Obligee makes the Obligor Executor, 
tis a Diſcharge of the Debt 162, 163 
Where he dies before Probate his Executor cannot 
be Executor to the firit Teſtator 164 


Executor de ſon Tort. 


Is accountable to Creditors for no more than he 
receives, but he is accountable to the Rightful 
Executor or Adminiſtrator for the Wrong done 


161 
Extent. 


Where there muſt be a Liberate upon an Extent, 
and where not | I 59 


Extortion. 


Information againſt a Common Ferryman for Ex- 


tortion 200 


. 


Failure. 


HAT ſhall be a Failure of Record, * 
what not 131 


Felony. 


Tis Felony to run away with Goods, tho? deliver- 
ed by the Owner 194 
So * tis to make uſe of the Proceſs of the Law to a 
telonious Purpoſe ibid. 


- F ences. 


Where the Cattle of a Stranger come into the 
Grounds of the Leſſee, for want of repairing his 
Fences, the Leſſor cannot diſtrain them for Rent 
before they are Icvant and couchant on the Land 

136, 166 

Tis not 8 whether they were thrown down 
in the Night or in the Die, to Charge the 
next Vills 167 

A Preſcription, that the Occupi: 2rs of the next Field 
have Time out of Mind repaired the Fences, 


good, without ſhewing any Title in them 278 - 
Feoffment. 
How to be pleaded. 165 
F ines and Amerciaments. 
32 


Belong to the King, and the Reaſon why 


Where 


wwe 
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* 


Where a Fine may be mitigated, and where not 


1. Page 33 
Where an Action of Debt may be brought for a 
Fine, without a preſcription | TH 


Fines. 


Where a Fine and Waranty is no Bar to an Eſtate- 
tail ; 173 
Where levied at Common Law upon any original 
Writ as well as now..on a Writ of Covenant 168 
Levied in a County Palatine ibid. 
Where the Cogniſor died after the Caption, and 
before the Return of the Writ of Covenant 

& x = ibid. 
Levied by a Feme Covert under Age, who died 


129 
before the came of Age, good ibid. | Guardian 
Forcible Entry. Cy Sorts of Guardians there are 176 
5 is Duty by the Civil Law 1 
Indictment quaſhed, becauſe it did not ſet forth] Infant in Cuſtody of one who was not Guardian 15 
what Eſtate the Party had 109] Law, he was ordered to give Security not to 
It muſt be expali: & diſſeſſvit, and therefore he ſuffer her to marry, Sc. 178 
muſt have ſome Eſtate of Freehold | 169 Where the Guardianſhip 1s deviſed, the Chancery 
If an Inquiſition is taken by one Jultice, upon his cannot interpoſe | | 177 
View, he cannot deny a Traverſe 170 8 | 
Foreign Plea. 
Tn H. 
What is a Foreign Plea, what -not 173 
Oath ought to be made of it in that Court, whoſe Heir, 


Juriſdiction is denied in proper Perſon, and ſit- 


ting the Court | ibid. 

Cauſe of Action ariſing beyond Sea, how and where 

it mall be tried 381 
Forgery. 

Inditment for Forgery not good 171 

Where 'tis good, tho' incertain 172 

Information for Forgery compounded ibid. 


None who may be a Loſer by the Deed, or have 

the Benefit of the Verdict, can be a Witneſs 

CP 8 ibid. 
Forfeiture. 


Where the Executor of an Alienee ſhall not forfeit 
after the Acceptance of the Rent by the Leſſor 


3 
Where the Lord may grant a Copyhold after For-| 


teiture, and before Seiſure 


100 
| Fraud, 

Reſolutions upon the Statute of Q Eliz. of fraudu- 

lent Conveyances | 174 


F reſh Purſuit. 


And Retaking, where *tis a good Plea, where not 
5 | : a 150 


Debt againſt him, without ſhewing how Heir is 


* — n . „ 


5 SGaming. | 
| A Here an Indebilatus Aſumpfit will not lie for 
Money won at Play Pages 14, 175, 176 


Covenant, that his Horſe ſhall run four Heats, for 


30/. each Heat, tho' theſe are diſtinct Wagers, 
yet the Contract is entire, and being in the 
Whole above 100 J. is within the Statute 175 


Gavelkind, 


Before the Conqueſt all Lands in England were of 
the Tenure of Gavelkind 


| Here he ſhall be relieved in Equity againſt 
the Penalry of a Bond 84 


Where he ſhall not be diſinherited upon doubtful- 
Words in a Will 128 


Where his Flea of Riens per Deſcent is not good 
| | 157 


good 178 
Where he ſhall be relieved againſt an Executor who 
hath Aſſets 1 179 
Where he ſells Land liable to the Debt of his An: 
ceitor before an Action brought againit him, 
he ſhall anſwer the Value out ot his own Eſtate 


180 
Where his Plea of Riens per Deſcent preter reverſi- 


onem, &c. is not good ibid. 
_ Heriot, | 
Surrender was made to Three ſucceſſively, a Heriot 
is due upon the Death of each Tenant 181 
Heriot Service, when, and how to be paid 182, 
| 1 332 
Highway. 


What ſhall be a Highway, and who hath a Property 


therein | | 182 
Who is to repair it | ibid. 
pp 35 Leſſee 
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Leſſee for Years cannot be charged to repair ĩt Tatione | 
tenure, for that goes with the Inheritance P. 182 
Where a Highway is turned to another Place, he 
he who turns it muſt keep it in repair ibid. | 
| „ Hue and Cry. | 
Reſolutions on the Statute of Hue and Cry 184 


_—— 


J. 
Ideot. 


ble 3⁰⁰ 


Jeofails. 


The Statute of Jeofails extends to inferior Courts 


130 


Imparlance. 


Where it ſhall be given to another Term, and where 
not, in an Information brought 


in what not 186 


Incertainties. 


In Indictments and Informations 39, 42, 186, 


Indictment. 


King Charles the Firſt 198 
It will not lie for Keeping an Alehouſe without 
Licenſe, but this was againſt the Opinion of the 
Chief Juſtice | 2 
May be found in the County where the Party died, 
and not where the Wound was given 39 
Where the Charge muſt be poſitive; and not by 
Implication 


the Indictment is erroneous, an Action lies 


the County 


Here his Acts are void, and where voida- 


What ſhall be an Inducement to the Fact 93; 


ES: 
In what Caſes an Imparliance is to be allowed, and | 


By a Mandate from the Archdeacon to one who 
188, 199 | 


For a Miſdemeanor in ſſ peaking ſcandalous Words of 


39, 42, 186,188 
Where *tis malicious, and an Ignoramus found, or 
28 
Formerly the King did not proceed on an Indict- 

ment for Felony till a Year after the Fact, that 


the Party might firſt bring an Appeal 314 | 5 5 4 
Where it lies for taking Goods, tho they were his 323 of Action did not ariſe within the Jo. 
own, if taken by Force 1877 
Againſt a Woman for Scolding, quaſned ibid. 1 


Quaſhed for not ſetting forth, that the Jury were 
onerati to inquire for the King and the Body of 
ibid. 


N * 


Quaſhed where the Fact was not indictable P. 189 
An Offence is not indictable where another Method 
of Puniſhment is appointed by any Statute 187 
| | 18 
will not lie for Speaking ſcandalous Words to 4 
Mayor of a Corporation, unleſs he was in the 
Execution of his Office | 190 
The Caption was jura! & onerat', without ſaying 
impanellat*, good 5 191 
For perſuading a Juſtice of Peace not to take Bail 
in a Caſe that was bailable 192 
For a Miſdemeanor in buying ſtolen Goods, Know- 
ing them to be ſtole, it will not lie, becauſe Ac- 
ceſſary to the Felony, and he muſt be indicted as 
Acceſſary 333 193 
It lies at the the Seſſions for writing a ſcandalous 
Letter 194 


It 


Inducement. 


: 171 
Inducement to a Traverſe ought to contain ſuffi. 

cient Title | 353, 357 
The Inducement to a Traverſe cannot be traverſed 
f | ibid. 
Where an Inducement may be without ſetting out 
a Title | 266 


I 


Induction. 


doth not not live in his Archdeaconry, good 
195 


Infant. 

What Leaſes made by him are void, and what 
voidable | 1096 
What Contracts made by him are good, and what 
not 3 5 ibid. 

| How he muſt ſue and be ſued bid. 
For what he is puniſhable |, a ibid. 
He is chargeable for Money lent for Neceſſaries 


196, 197 
Where Infancy is pleadable in 1 it ſhalt 
not be affigned for Error 197 


Inferior Courts. 


Where a Judgment was pleaded in an inferior Court, 
without any Plaint levied, and held good 272 
Caſe lies for ſuing one in the inferior Court, when 


On Penal Statutes made before the Statute 21 Jer. 
mult. be brought in the proper County where 


2 


Where it will not lie for a private Wrong 188 | he Fat | 4 
Quaſhed for Want of a Caption ibid, e Fact was done, but not upon ſach Pena 


| Statutes which have been made ſince 199, 200 


Who 


* 


Is "The a T: 


* Ab 
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Who Hall be a common Tar who not p. 200 
Information for ſelling live Cattle, not having 
kept them ſo many Weeks 199 
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Inſtitution or Collatzqn by che Biſhop is void, * 
there is an Inhibition by the . 
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Where tis good, d Where not 225 


Inſtitution. | 


Without any Induces” is a a Plenarty againſt * 


Common, Perſon 195 


In tention. 


Akin after a Verdict ſuch Proof mall be intended 


to be made at the Trial as might ſupport the 
Action 7 


JET 
.  Joinder i in Ant 


Where Two or more have Joint Danang they 
may join in the Action 

What Perſons may op. and be joined in Actions 

© -- 207, 202 

Caſe and Treſpaſs, or. Caſe and Trover may be 

joined, but pm and Trover cannot 202, 


204 
What other Actions cannot be joined 203 


Where Two, or more, have joint Damages, oy 
may Join in the Action 


* 1 


DP  Jointenants. 


nn upon Joigtenancies, and Tenancies in 


Common 1120 
Surrender of a Copyhold to the Uſe of his five 


Children <qually to be divided, and to their | 


Heirs, makes a Jointenancy + 206 
One Jointenant may diſtrain, but he cannot avow 
alone, becauſe that goes to the Right 1 42 1207 
Tue, | 
If Informal, *tis 18 by a Verdict : 107 
Cannot be joined upon two Negatives ibid. 
Tho? the Matter is contradictory, yet there muſt | 
be an Affirmative and Negative 8 208 
Where the Iſſue is immaterial, and where not 121, 


| 208 
Where Iflue is Joined upon an immaterial Thing, 


H *tis found for the Planuff he ſhall have Judg- 
ment = 305 


But where *tis taken upon an immaterial Travers, 
there muſt be a Repleader 


Vol. III. 


/ „ $0S | 


_ 
PEEL no We. 


. Th Informal, if the Words pe. patriam are 


omitted Page 209 
Where there is an A are and Negative, tlie 


not with hoc paralus eſt verificare - $10 
Where the General Iſſue is pleaded, .and.not entered, 

the Defendant may waive it within four Days of 

the Term; and plead Specially, ſo if he plead in 


Abatement, he may waive it and plead the Spe- 
' cial Matter 216 2/1 


Where the Legality of a Warrant muſt not be 5 
in Iſſue 


tis ul 35 6 


Iſſue of the Body. 


W hits the Word Iſſue makes an Eſtate-Tail ! in a 


Will, where not 128 


Judgment. 


Lands are bound, as to Purchaſers, from the Sign- 


ing the Judgment 139 


Where A fee len in an Inferior Court was plead- 
ed wichout any Plaint levied, and held good 


112 
After a Rule to ſign Judgment, there muft be four 
Days excluſive before tis ſigned ibid, 


A Judgment cannot be affirmed in Part and rever- 
ſed in Part ibid, 


Every Judgment muſt be both complete and for- 
"mal 5 
Of Judgments by Nil dicit, and by Default, and 
by Departure 1 in deſpight of the Court ibid, 
Where *tis ſigned four Days after the Return of the 
Peaſtea, the fourth Day muſt be excluſive, 215 
[ _ Juriſdiction. 
Cafes concerning exempt Juriſdictions 79, 80 
What ſhall be intended to be out of the Juriſdiction, 
and what not 216 


Where Infra Juriſdiftionem muſt be alledged in 
Tn. 55 ” 1 


* 


jolie of Peace. 


have no — 217 


* ThilliGeation. 


Under a Preſeatinchi in a Court. I. ect, good 32 
Cannot be given in Evidence Where it cannot be 


pleaded 218 


Where one cannot juſtify a Treſpaſs un leſs he con- 
feſs it ibid. 


Where a Juſtification muſt go to che Whole, and 
where to Part 219 


9 A 


Pleading muſt conclude to the Country, anp 


334 
Where a Travers amourits to the General If, | 


Where 3 is in queſtion the Juſtices of Peace 


The 


Where *tis repugnant ee 218 
Juſtification a Judgment it in a Court-Baron 
ill, becauſe a Levari facias was ſet forth when it 
ſhould be a Diſtringas 219 


r 
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K. 
King. 


his Prerogative to pardon Offences 265 


Fines for Offences belong to him, and 12 
| ibi 


(OL 


Reaſon why 


wu. 
— 


. 
Lancaſter. 
\ Rected into a County-Palatine by Act of Par- 
liament, Anno 50 Ed. 3 111 
here is one Seal for the County Palatine, and an- 
other for the Dutch ibid. 
What Things the King may grant under the 
Dutchy Seal, and what not ibid, 
Laws. 
The Diviſion of Laws 112 


Of Laws in General, and of the Common Law 
5 


222 


Leaſe. 


From Year to Year, as long as both Parties agree, 


is a Leaſe for two Years 135 
After a Year is commenced neither of the Parties 
can determine their Will 222 


Leaſe at Will. 


The Leſſee cannot determine his Will after a Quarter 
is begun, without a Quarter's Rent, nor the 
Leſſor without loſing a Quarter's Rent 222 


Leaſe for 1 | 


The Leſſee granted the Lands to V. R. his Exe- 
cutors, &c. Habendum to him and to his Execu- 
tors after the Death of the Grantee 3 adjudged, 
that the whole Term paſſed 222 


—_— 


Lecturer. 


The Ordinary may licenſe him, but cannot deter- 
mine the Right to the Lectureſnhix 87, 144 


ö 


I 


| 


| 


| 


Juſtification under a Preſentment in a Court. Leet, 
Page 52 


Legacy. 


Is properly triable in the Spiritual Court but when 
tis to be paid out of the Lands, the Remedy is 
in Chancery 223 


In what Cafes an Executor is not bound to pa 
Legacy 2 i 


Libel. 


What ſhall be a Libel, and what not 424, 225, 


226 
Where the Information and the Libel differ but in 
one Word, *tis ill 


Liberate, 


Where the Sheriff may deliver a Thing a 
without a Liberate directed to him, and where 
there muſt be a Liberate 159 


Lights. 


Where ſtopping Lights is a Nulance, and how to 
be abated 247 


Limitation of Action. 


| Where the Statute of Limitations ſhall not be given 
in Evidence, and where it ſhall I 54 
Where Non Aſumpfit infra ſex Annos is a =: 


Plea 227 
Where the Statute is not well pleaded ibid. 


| To what Caſes it extends, and whether to Mariners 


Wages 427, 223 
Where a new Promiſe or Acknowledgment will 
revive the Action 228 
Where the Plaintiff is beyond Sea, his Caſe is not 
within the Statute ibid. 


Livery. 


Within the Yiew an Intereſt paſſes without an 


* Actual Entry 165 


Lunatick. 


Where he muſt be made a LOO: to a Biltin Equity; 


301 


where not 


224 


＋ A B I. E. 


M. 
Maihem. 
* 11 E. R E and how the Damages ſhall be 
W increaſed Page 114 
Mandamus. 


To ſwear two Churchwardens, the Return was, that 
they were not debite eledi, but did not ſay, nec 
eorum aliquis, ill 162 

Denied to execute a Judgment in an Inferior Court, 
becauſe the Plaintiff hath another Remedy 229 

To reſtore a Serjeant at Mace ibid. 

It will not lie to reſtore an Alderman who is poor 


8 ibid, 
Nor to reſtore a Proctor of Doctors Commons to 


his Office v.. -- 240 
Nor to reſtore ſeveral Perſons jointly to their Offices, 

but each muſt have a ſeveral Mandamus ibid. 
Denied upon a ſuppoſed Failure of Duty in the Ju- 


ſtices of the Peace, to remove a Man from a 


Pariſh, after he had offered Security to indem- 
nify the Pariſh; but if an Afidavit had been 
made of the F aft, it might have been granted 


| ibid. 
It will not lie to turn a Fellow out of a College 


ibid, 
It muſt be directed to a Corporation by its proper 


Name ibid. 
Where the Return | is ill, and where the Cauſe of 
Removal is 231 
Denied to reſtore a Man to the Office of Clerk of 

the Butchers Company in London 2 32 
Denied to the New Overſeers of the Poor, to make 
a Rate to reimburſe the old ones ibid. 
To admit an Executor to the Probate of a Will 
the Return was, that ſhe was Executrix durante 
minore ætate of W. R. who was now of full Age, 
not good 233, 1 62 
In what Caſes it ſhall be granted, and in what 
denied * ibid. 


Manor. 


By what Act it may be deſtroyed, and how it may 
be revived 25 


Mariners. 
Their Wages are a Duty at Common Law - 227 


Marriage. 


What ſhall be good Evidence of a Promiſe of a 


ſingle Woman to a ſingle Man 
In Perſonal Actions the Matter muſt be laid 


CPD 
the Fact of Marriage, (viz.) that at ſuch a Time 
2 


| 


16, 64 


— — 


and Plats is n were married but in real 
Actions, and in Appeals, it muſt be laid upon 
the Right of Marriage, (viz.) in Jagilimo matri- 


monio copulali Page 64 


Cuſtom to pay ſo much for marrying, is triable at 
Law 86 


Marriage with the Conſent of ſuch Perſons, is only” 
in ferrorem 2. $40 


Maſter and Servant. 


Where the Maſter is chargeable for the Acts of 
his Servant, and where not 234 


Melius Inquirendum. 


To whom it may be granted, but not to a Coroner 
| 100 


Miſnoſmer. 
Baronet is a Dignity, and Part of the Name 2 35 
Knight is likewiſe a Dignity, and Part of the 
Name 336 
Where a Corporation is miſnamed 237 
The Defendant was ſued by the Name of Jobn, 
and pleaded, that he was baptized by the Name 
of Benjamin, and traverſed that be as known by 
the Name of John; this Travers is repugnant 


238 
Where an Alias diclus is proper, and where not 


ibid. 


Where a Demurrer to a Miſnoſmer is not good 


$52, 236 
Where 7obn was ſued, and he pleaded, 4 his 


Name was Thomas 238, 239 
| Where there was a Miſnoſmer in the Sirname 2 39 


* 


Miſ- trial 


What ſhall be a Miſ-trial 192 
Where the Trial is in an improper County; as in 
Covenant, the Action was laid in Kent, and tne 
Breach aligned was, in not repairing in Surrey 
and the Trial was in Ken! 363 
Trial muſt be in that County where the Matter in 


Iſſue doth ariſe, and not in the County where 
the Action is laid 364 


Money. 


Of the Value of Broad- pieces of Gold and Guineas 


239 


Mortgage. 


Where the Mortagee lends more Money upon 
Bond to the Mortgagor, he ſhall not redecm, 
without paying both; but if he mortgage the 


Equity of Redemption to another, it ſhall not b- 
affected with that Bond 84, 240 


W here 


"The 1. 5 * 5 L 7 5 


Where Matter 1 wal not make the Deed 5 GT — 
a Mortgage, if it was not fo originally Page 241 . 2 
Where a Mortgagee aſſigned the Mortgage, all the 
Intereſt then due; and paid by the Aſſignee, ſhall | Oath, 
* be Principal idid. I "is 
Where the Heir of the Mortgagee ſhall have the HO voluntary, if broken, the Party i is pu. 
Redemption Money where not ibid. | niſhable in the Court of er 8 Bench 25 "Us 
; 7 5 | | ; f 5 ö 7 4 ej x I b | Roy 4 . 
Murder. 18 ; "0 Office | 55 
He who gave the Stroke, and he who was aſſiſting, Where may be executed by I Woman, 44 
are both equally guilty _ - .59 | Where it cannot be granted i in Reverſionn 150 
4 Indictment on the Statute of Stabbing, omitting 
1 * Office of Marſhal of B. R. cannot be granted for 
i} a theſe Words having not a Weapon then drawn is F | 31 
if not * | | FOO | Where Grants of Offices are void 10 the Statute 
1 | þ: 5 Ed. 6. and where not 251 
| Mutual Pro mes. 1 71 8 
[ Orders of Removal, 
} Where an Tedebitarms Aſfump/e 7 will not lie on | 
1 mutual Promiſes 1 of a poor Man quaſhed, becauſe *twas made upen 
| What ſhall be mutual Promiſes after a Verdict 14 Complaint only, and did not ſay of the Church- 
| What ſhall be mutual Covenans 108] wardens and Overſcers of the Poor 254, 255 
1 | 55 IQuaſhed, becauſe mes not taid, that he was Poor 
f | 0 or likely to be poor 255 
— Oy tobe. dt to 5 Officers a both P 
n riſhes, from whence,” and to what Place moved 
| =” R fr intel Rind a enz 
N. | [To remove a poor Man . his Family; not ch 
5 | | becauſe ſome of his Family might not be remo- 
Nobili ty. | _ vable, quaſhed for that Reaſnn 2860 
- - | ». | Order made by two Juſtices, | tho* not of the Di- 
| viſion, go ES I « . de a 
Leaded in . to the Writ . os 1 | 8 
It cannot be ſurrendered | or transferred by | Overſe 7 F 
Fine, becauſe it is a Quality inherent in the 1 Y the Don. h 
Blood 244 | Indicted for refuſing to accompt for the 8 by 


them received 228 
Mandamus not granted to the new Overſeers to 
make a Rate to reimburſe the old ones 2232 


Nolle Proſequi. 


i F 
Where: *tis no Diſcharge 245 | 


1 When and where it may be entered as to one, and Outlary. 
1 Proceedings may go on . another 247 | 
| * In Lancaſter i is pleadable in B. R. bot ee in 
Nonſuit : 5 | Cheſter is not, and why - | 111 


| What 1s forfeited by an Outlary 262 
The Difference between a Nonſuit and Retraxt , Where Outlary is a good Plea, and where not 
17 on | +46] 262, 263, 275 


1 | A ET | | | Oyer. 


| Notice. | a 
| | 5 The Demand of AY is a Kind of Plea, and tis 
1 Where it ſhall be intended to prevent a Forfeiture | always intended, that the Deed is in Court when 
'| Where Special Notice mult be given, where not - | 5 
1 246 ³]; . ͤ9nkü1„ꝗ—5—v —Uͤ—Uñn 
in Where a Deviſee is bound to take of an Eſtate Th | 
| ed to him upon Condition ibid, ZE; v0 

Palace. 


I not artes where the King i is ol 75 
| _ 9 85 himſelf and Servants . 


O. S 8 ruten 


„% 
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Pardon. 


The Difference between a general and ſpecial 
Pardon | Page 264 
Upon a Pardon of Felony, the Party miſt find Sure- 
ties for his Good Behaviour by Recognizance; 
* any Time under ſeven Years 


265 
| Patiſhes. 
For what Purpoſe they were inſtituted 88 
Parliament. 
Debt upon the Statute 23 H. 6: for a fall Return 
of a Member to Parliament 200 | 
The Difference between a Prorogation and Adjourn: 
ment - _. 360 
Where an Order of the Houſe is determined by a 
Prorogation E ibid. 


Where a private Act of Parliament is gr, 
the Party muſt not demur bunt plea 
Record, but where a publick Statute is miſrecited, 
he may demur 296, 


go, 330 
Appeals and Writs of Ertor ſtand good after a 
Parliament is diſſolved 397 


Of Juſtification under an Act of Parliament 274 


Partition. 

Where the Judgment in Partition is not femoyed 
. by a Writ of Error 14 
enants in Common were flot compellable to make 
Partition before the Statute 208 

Pawns, . 


Property in them | 268 
Where he may be indicted for refuſing to deliver 
Goods on a Tender of the Ry ibid. 
Penſion, 


By Preſcription, where the Party may ſve for it 
21 5 


Perjury. 


"IE 'tis puniſhable, and where the Offender may 
be indicted, where not 269, 270 


Objection to an Information for a Perjury not al- 
lowed 


Phyſiok. 


* III. 


Nul tie! 


| 199]. 
No new Trial on an n Indictment for Perjury 362 


Pidgeon-Houe 


Who niay build 3 it, who not Page 248 


| Pleas. 


Concluding with hoc paratus oft verificare, whei 
good, Where 8 208, 209 


muſt be Ft hot paraius eſt verificare „„ 


Where the C oncluſion of a Plea makes a Dif-onti- 
| nuance ibid. 


| Where there is an Affirmative to a Negative, yet 


if the Matter is new, the Party need not con- 
clude to the Country 211 


Pleading inter alia not good, becauſe too general 


Venit 6 defend: Vim & injuriam, is only Matter of 
Form 271 


Where a Plea amounts to the General Iſſue, "tis 
not good 272 
hat Pleas do not amount to the General Iſſue 


Where a Plea in the Negative and without a full 
Defence, is good 282 


Plene Adminiſtravit 


What ſhall not be given in Evidence after that 
| Plea "BUR 


\ 


Poſſeſſion. 


Withcut a Property will maintain an Action 

Where the Action is founded on the Poſſeſſion the 
Plaintiff need not ſet forth a Title 12 

Where it will fapport an Action againft a Wrong 


I 
Where the Avowant cannot have a Return * 
ſhewing a Property £4 
Where a Man may Juſtify upon his Poſſeſſion 
without ſhewing a Title 220 


In a Quare Impedit the Plaintiff muſt always declare 
upon, his Poſſeſſion _ "ov 


'] - qoer 
Caſes relating to Pawns, where the Pans hath a | 


8 350, 361 
Where the Plaintiff may declare upon his Poſſeſſion 


for a Foot-way to his Houſe of which he is poſ- 
ſeſſed, c. 393 
. Powers. 
Of Powers to make Leaſes — 
Of Powers to ſell Lands 276, 277 
Preſcription: 


What makes a Preſcription 


2 
| In Occupiers, Cc. in Farmers, &c. in lian, 


What ſhall be a Practiſing Phylicky what. not 17 ? 


9 B 


Where there are two Affirmatives, the ee . 


271, 303 


273, 274 


Where a Juſtification upon the Pofſefſion is not 
| good 


Se. good, and not good ; 7514, 


— 


2 "ga: Hy os, 5, — — — 
— . * —̃— — 7 


— es, i tr” \ 
= — — rr cÞ >a 
= 2 of =-<*% 4 . 

0 — - 


- 


a” _ * 
” — . * i * 
* ; 7 Ls a 
* 
F U 
N A 24 * - 
ans he... ; > 
. 
— 


* een 


8 e 
enn 
re 
nenen 


r N N ww N * . * 
1 *, A. 


— _ : 
- W rn nns 
* ü a _—_— 4 1 57 
wy 7 N F ny 
Er nt 2 bar . oe ** 2 : E. enn, © 
ON * e 7 9. N 
* 


. * RY — 


The T 


'E B E7 E 


I; FEARS alledged i in the Perſon . "Page 279 

It cannot be in Eſtate for Years © ibid, 
| Preſentation. 

Pending a Quare Impedit 280 

How the Plaintiff uſt declare upon a Preſentation. 

ibid.” 


Where the Incumbent 1s likewiſe Patron, his Heir | 


and not his Executor muſt preſent after the 
Death of the Anceſtor e 01d. 


Priſoners Poor. 


The Juſtices have no Authority to diſcharge them, 
unleſs they were Actually in Priſon on ſuch a 


Day; *tis not ſufficient that they were within the 


8 ; 330 
Cannot diſcharge a poor Priſoner, if he owes more | 
than 100/, to any one Man ; ibid. 
Privilege. 


Of a Palace not allowed where the King is always 


abſent . 92, 284 
After a full Defence and ſpecial Imparlance, tis a 
Queſtion, whether che Party may plead Privilege 
271 

Of the Courts at Weftminfter Hall and of Officers 
and Attornies attending them, well pleaded, and 


not i 283 


Prohibition. 4 


To the Spiritual Court never too late, where that 


Court hath not an original Juriſdiction 87, 287 


Where they have an original Juriſdiction, there a| - 
Prohibition after. Sentence 1s too late 288| 
Where it ſhall be granted for ſcurrilous Words, | 


where not . 1 Bid. 
Of the ancient Courſe of Proceedings on a Prohibi- 
tion | N 289 


| Property. 
Where it doth not veſt till the Actual Delivery of 
the Goods in Poſſeffion 62 
A Man may have a Property in a Dog 140 
Where *tis altered by the Seifure of Goods in Exe- 
cution 159 
Where a Man may Were Property i in Fiſh 1 89, 
291 
Where Property is in Queſtion, the Juſtices * 
Peace have no Juriſdiftion 217 
Of the ſeveral Sorts of Property in Conies, Fiſh, 
and Deer, Ce. 291 
In Replevin, the Defendant muſt plead Property, 
either in Bar or in Abatement — 
Proviſo. 


W here it makes a Covenant and not a Conditivn 
108 


The Difference where the Heir takes by Purchaſe 


[Of carrying a Cauſe to Trial by Pole Page 362 
Purchaſe, 


and where by Deſcent 292 
Where the Word Heirs i is a Name of Purchaſe and 
not of Limitation: | ; ibid. 


Quaker. Ds” 
Here his ſolemn Affirmation ſhall not be al- 
lowed, but he muſt make Oath in the com- 
mon Form 1 3 3, 248 


hi Impedit. 


Is a \ poſſeſſory Action in which the Plaintiff muſt 
always declare upon his Poſſeſſion | 

The Biſhop can never counterplead the Plainif? 
Title. without making a Title to himſelf, either 

as Patron or by Lapſe, for otherwiſe he hath 


nothing but to grant Inſtitution . ibid. 
Of the Plea of an Incumbent in a Quare Impedit 
ibid. 


| Where Nul tiel Record is pleaded, the Party cannot 


K Where upon ſuch Plea tis proper to crave Oyer of 


Where it bars an Eſtate- tail 296 
: Recuſant. 
8 made his Wife Executrix, the ſhall not 
prove his Will 8 133 
Relation. 75 

Where a ſubſequent Act ſhall relate to one Prece- 
dent 182 

| Where it ſhall be ad proximum” antecedens 199 


R. 
Record. 
4 Here an Error may be aſſigned contrary to 
the Record > 


demur to ſuch Plea 294, 330 


the Record, unleſs *tis in another Court 295 


Recovery Common 


1 udgment muſt relate to the Eſſoin- Day, that being 
the firft 1 of the Term 212, 345 


Releaſe. 


Nie 


Where a Releaſe of Errors was pleaded i upon a 
Writ of Error brought, the Judgment Mal be 
Nil capiat per breve © | Page 214 

Releaſe, how to be pleaded 274 

Covenant never to take Advantage of a Deed, 


amounts to a Releaſe 2 8 | 


9 
Releaſe of all Right to ſuch Lands will not releaſe 
a Judgment not executed ibid, 
NEON: to one Obligor is a Releaſe to both 7bid. 


Remainder. 


Where it is contingent, where Executor, and not 
executed . 


A contingent Remainder cannot depend upon an 
Eſtate for Vears or in F ee, but it may upon an 


Eftate for Life or in l! 299 

Where there is no Eſtate to ſupport it ibid, 

By what Acts the Contingency way be deltroyed 

300 

Where a contingent Remainder 1s limited, no 

Eſtate afterwards limited can veſt ibid, 
Rent. 


Where Part of it became due pending an Action 
of Debt againſt an Adminiſtrator, the A 

could not get Judgment 

Where an Action of Debt for Rent may be Lis 
by an Aſſignee | 118 


Debt for Rent is of as high a Nature as Debt on a 


Bond 161 
Where Nil habuit in Tenementis is a good Plea to 
an Action of Debt for Rent 211, 302 


What ſhall be a Rent and what a Sum in Groſs 302 


Where every Quarter's Rent is a ſeveral Debt, for 
which * Actions may be brought 303 


Reppics, | 
Where the Acceptor of an Aſſignment muſt repair | 
| ry 1 
Where the Leſſee muſt repair 10, 108 


Repleader. 
Where the Defendant is out of Court by Default 


there can be no Repleader 121 

Where Iſſue is taken upon an immaterial Traverſe, 

there muſt be a Repleader 395 

'Tis not allowed after a Demurrer or Writ of Error, 

tho' formerly it was otherwiſe 305, 306 
Replevin. 


In Replevin the Defendant may plead Property in 
bar or in Abatement | 307 


— 4a nb 
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Where the Deviation i 1s not 200d, and for what 
Cauſe | : Page 308 


Requeſt, 


Where it muſt be Specially alledged, and where 
ſæpius requifi” is not ſufficient 308 
Where .the Requeſt 'is to do a collateral Thing, 
and not to pay Money, there it muſt be averred 


made, there licet ſæpius requifit* is good ibid. 


Reſcous. 


Where the Diſtreſs was unlawful, the Owner may 
reſcue before the Impounding, but not after 


Return of a Reſcous done to a Bailiff good ibid. 


Reſignation, 
Bond to aſſign a Benefit upon Requeſt, 5500 and 
no Simony 323 
Reſtitution. 


Made above thiee Years affet the Inquiſition taken 
a Speedy Remedy 313 


were ſeiſed, and afterwards the Property Was 
claimed by another, in ſuch Caſe a Writ of Re- 
ſtitution is ex gratia, and not ex debito Juſtitiæ 


i 313 


Returns. 


67 Mendamas i „ 88 
Where the Return of an Habeas G is ill, for 


commit to the Sheriff, and doth not ſay, that he 


able Writ, muſt ſhew, that the Writ was return- 


* "wy 


Retraxit. 


The Difference between a Retraxit and a Nonſuit 
: . 0 . | 8 f : 8 224 


| Reverſion, 
Where a Grantee of a Reede may have an 


Aſſignment of the Term, and the Acceptance of 
the Rent by the Aſſiguee 5 


310 


that it ſet forth a Cuſtom for the Mayor, Sc. to 


a 220 


399 
Where there is a precedent Duty. before a Demand 


of the Force, *tis ill, becauſe the Statute intends 


Goods imported contrary to Act of Navigation 


* 


| was Sheriff 92 
Sheriff, or other Officer, juſtifying under a return- 


Action of Covenant againſt the Leſſee, after the 


. * 3 * 4 * 
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1 


Revocation. 


Deviſe of Lands to V. R. in Fee, afterwards the | 
Teſtator mortgaged the ſame Lands to R. R. in 
Fee; this is n6t a total Revocatiofl of the Will, 
but only quoad the Lands in Mortgage, and the 


Deviſee ſhall have the Equity of Redemprion 

| | Page 315 

Where a ſubſequent Will ſhall not revoke a _— 
185 | 31 


Where the Revocation muſt be in Writing, opera- 
ting as a Will, or declaring an Intent to revoke 
Ay pe < ; 

| | 306 

Where a Fine and Deed make a Revocation, where 
one alone would not | -- 6 


Where a Power of Revocation is once executed | 


ibid. 


Wau 


4 


*tis final 
Riot. 


An Indictment againſt V. R. cum multis aliis, is 
good . 317 
Where the Sheriff muſt be a Party to the Inquiſition 
and ſetting the Fine ibid 


0 


—— — — 


E 


; Schoclmaſter: 


| 


AMNAUST be liceaſed by the Biſhop; and may | 
| be puniſhed in the Spiritual Court for keep- | 


ing School without a Licence 318 


Scire facias. 


Judgment in Ejectment, and a Year and a Day 
paſſes, the Plaintiff muſt take out a Scare facias 
againſt the Defendants and Tertenants, before 
he can have an Habere facias poſſeſſionem 319 

Judgment in Ejectment againſt two, then one of 

them dies, the Plaintiff may take out Execution 
againſt the Survivor | 

Where the Return of a Scire facias is not good 

5 = | 320 

Upon a Judgment in an Inferior Court, it muſt 
appear in the Scire facias how the Judgment 
came into B. R. either by Certiorari, or Writ of 
Error | 55 tbid. 

Where the Scire facias againſt the Tertenants is 


general, tis not ſafe for them to plead in Abate- | 


ment, that there are other Tertenants, not named 


321 


At Common Law a Scire facias would not lie upon 
a Judgment in a perſonal Action 


Seats in a Church. 


A Man cannot preſcribe for a Seat in a Church 


it 
The Chief Seat in the Chancel belongs to the 


Being likewiſe by Patent the King's Serjeant, was 


They cannot ſuperſede an old Order 


But if the Parents are both dead the Children muſt 


g 


No Action lies 


ibid. 


ibid. 


repairing 
Page 85 


(viz. ) in navi Eccleſia generally, without 


Iniproptiator, but by Preſcrip 


a © 


tion it may belong 
to another We | 


$6 


Serjeant at Law. 


made Lord Commiſſioner of the Great Seal, his 
Patent of King's Serjeant is determined 252 


Seſſions. 


Where they have no Juriſdiction but by Appeal 
0 5 e 

They muſt either reverſe or affirm an Order, the 
cannut make a new Order on a third Pariſh 
| 254 


256 
Settlement of the Poor. 


Taxing a poor Man will not make a Settlement 


unleſs he pay it | 1 - 253 
The Settlement of the Huſband makes a Settle- 


ment of his Wife and Children 256 
_ © be ſettled in the Place where born 257 
Where the Service was for more than a Year, tho? 
not upon one Contract, yet it makes a Settle- 
ment 1 „„ 
Where the Settlement of the Parents ſhall be the 
Settlement of the Children, where not 259 


Sheriff, 
againſt him for taking inſufficicat | 


1 
ppearance, 


Bail 
Bond given'to the Plaintiff himſelf for A 
and not to the Sheriff, is good 75 
The ſubject cannot be exempted from the Office of 
Sheriff, but by Act of Parliament, or the King's 
Grant — . | 134 
Where and what Proceſs in one Sheriff's Time may 
be executed by another ſucceeding, Sheriff 147 
Action againſt him for a Falſe Return of a Fieri 
facias | 149 
Where Payment of Money to him by one taken in 
Execution, is good, where not 138 
He muſt be a Party to the Inquiſition for a Riot, 
and likewiſe in ſetting the Fine 317 
Where he levies Goods by a Fieri facias, lie may 
* fell them, tho' he is out of his Office 322. 
It he does not pay the Money fo levied, an Action 
of Debt lies againit him, and againſt his Exe- 
cutor after his Death, becauſe it was a Duty 
owing by him, and not only a perſonal Wrong 
; / | Bots 22 

Where he levies more than will ſatisfy the Deb 
he may detain it till the Debtor demands it, ant 
where not . 159 


* 


-.% 


(viz.) 
1 


, | The 


q 


- 


The T 


A B . ® 


Th ho? he may be a Treſpaſſer, yet the Execution 
ſtands good - Page 160 
Before the Statute of Ed. 2 he never put his Name 
to the Return of any Writ 


31 
If he return a Cepi Corpus, and hath not'the Body, 
he ſhall be amerced ibid. 


Slander, 


the Plaintiff 


Where Words ſpoken, and oy, 
325 


with capital Offences, are actiona 
Where ſach Words are not actionable | 
Where Words Token of Tradeſmen are * 

ibi 
Where Words ſpoken of Tradeſmen are not action- 
able 447 
Where Words ſpoken oy Men of Profeſſions are 
actionable 328 


Where ſuch Words are not d | ibid. 
| Spiritual Court, 


In what Manner they may try a Chis of a Tem- 
poral Nature 288 


Statute. 


Where the Concluſion of Pleadings contra formam | 


Statuti will hurt, where not 2204 221 
Where a general Statute is miſrecited, the Defen- 
dant muſt demur, and not plead Nu! fiel Record, 


but where a private Starute is miſrecited, he 
330 


muſt not demur 296, 
Where the Miſtake is in the Title of the Statute, 
tis 11 31 
Where a particular Method! is directed by a Statute 
to recover a Forfeiture either by Action of Debt 
or Information, an Indictment will not lie 350 


Steward. 


e a Manor cannot make a Deputy without ſpecia! 
Words in his Patent ſo to do 124 


rardſhip of a Manor may be granted in Re- 


"ton I 25 
Suit of Court. a 


1 due to Courts of publick Inſtitution being 


rformed, the Defaulter ſhall be amerced; 


4 geryice, which is due by Reſervation, 


» Lord mar Aiſtrain 


332 


8 U aday. | 


Where a Prifoner eſcaping may be retaken by an 
| Eſcape Warrant on a Sunday 148 


Writ of Inquiry executed Tres Trin. which 90 Was 


_ ena Sunday, and it was s returned as executed on | 


Monday 346 


Vol. III. 


1 


Superſedeas. 


4 | Where a Writ of Error in Parliament is no Super- 


ſedeas Page 333 
Where a Writ of Error in the eee Chan 
ber is no Super ſedeas ibid. 


Surrender. 


Of a Copyhold good, tho? not agreeing with the 
Covenant to ſurrender 100 


S1mony, 


Not pardoned by the Word Offences in a General 
Pardon, becauſe ' tis malum in ſe 265 
How *tis defined | ibid, 


Pending a Quare Inpedit, one ſold the perpetual 
Advowſon to B. that he might preſent V. R. tis 
Sitmony 1 

Where the Patron was an Infant, and the Simo- 
niacal Contract was made with his Mother, he 
need not be named in a Quare Impedit 324 

Where the Statute againſt Simony need not be re- 
cited in a Quare Impedit | ibid. 

Where the Incumbent had no Notice of the cor- 
rupt Agreement made between W. R. and the 
Grantee of the next Avoidance, yet *tis Simony 


325 
T. 
Tail. 
HER E an Eſtate- tail is executed 292 


Deviſe to the Iſſue of his Body, whether 
it makes an Eſtate-tail 295 


Where a Leaſe made by Tenant in Tail ſhall bind 


his Iſſue 336 


Where a Remainder was deviſed to his Right 


Heirs Males it ſhall be intended Right Heirs 
Males of his Body 336 


Feoffment to the Uk M. R. for Life, Remainder 
to the Son of the Feoffor and his Heirs, and for 
want of Iſſue of him, to the Right Heirs of the 
Feoffor, the Son hath an Eftate-Tail 337 

Where an Eſtate-tail is executed, and where *ris in 
Contingency 127, 320 


Tales, 


Never awarded on an Indictment, without a War- 

raat from the Attorney General 339 

Where a Jury is ſummoned to try a particular Iſſue, 
there may be a Tales; but in Commiſſions of 
 Goal-Delivery, the Courſe is to ſend a written 
Precept to the Sheriff to return a Jury generally 


338, 339 


Taxes. 


What Houſes are taxable to the Poor, and what 


Where the Traverſe doth not anſwer the Time 


Taxes. 


not, and of Taxes, Subſidies and Aſſeſſments 


"The T AB L EK - 


The ſeveral Ways how Tithes are diſcharged P. 348 
Tithes of Flax are ſmall Tithes, and belong, to the 


Title. 


| Page 340 
"Tenants in Common. 


What makes a Tenancy in Common 205 


Tenants in Common may join or ſever in Debt; 
but they mult ſever in Avowry, becaule it goes 
to the Right | „„ 

They were not compellable at Common Law to make 
Partition before the Statute — 208 


„„ 


Where the Time and Place are certain, it muſt be 
ſet forth when he came and made the, Tender, 
and how long he ſtayed | 342 


In Debt on Bond to pay a certain Sum on a certain | 


Day, there a Tender on the Day, and ſemper pa- 
ratus is a good Plea, but not in*Aſumpfit 343 


Tris not a good Plea where the Time and Place of 


Payment are certain, without alledging obtulit ſe 


; 342| | | CR, 
| Indiftment for uſing a Trade, &c. quaſhed, be- 


Tenor, 


Imports an Identity, and there muſt be no Vari- 
ance between the Information and the Libel 
| | 225, 226 


Where Debt is brought on Judgment, in an inferior | 


Court, and Nul tiel Record pleaded, that Court 


ſhall certify only tenorem Record: 296 
An impoſlible Time is no Time / 
Where the Time is material in Pleading and not 


_ tranſitory 3 „„ 
Where the Day is not material in Pleading 123 
Where *tis made Part of the Iſſue, tis ill 208, 
| 1 20 


the Plaintiff ſets forth, that it was done on ſuch 
2 Day, tis good 346 
Where Time ſhall be computed according to the 
Kalendar, and not by twenty-eight Days to the 
Month 1 347 
Where the Day on which a Grant was made is not 
traverſable x 358, 356 


45 


Where the Time muſt be traverſed both before and 


after the Treſpaſs 357 


| ibid. 

| —Thhtor ———— 
The Party may be ſued in the Dioceſe where he 
ſubtracted the Tithes, tho? he live in another 


Diocele. © 90 
Of the ſeveral Sorts of Tithes ry 


347 
Trees above twenty Tears Growth are not tithable 


I „ 


Either by Grant or Preſcription need not be ſer 
forth where the Action is grounded on the Poſ- 


ſeſſton | | I2 
Where a Title is ſet forth but inconſiſtent, it makes 
the Pleading ill | e 14 


Where it muſt be ſet forth 274, 36 
Where it need not be ſet forth- 36, 278, 306 
In Debt for Rent, the Defendant pleaded, that the 

Plaintiff Nil habuit in Tenementis, he need not ſet 


forth his Title 211, 302 
Where a Man may juſtify upon his Poſſeſſion with- 
out ſetting forth any Title 13 


Tonnage and Poundage. 
When granted, and for how long 339 
Trade. 


cauſe it did not conclude contra pacem 190 
Where an Indictment for uſing a Trade, not being 
an Apprentice to it, is not =” 351 
The Informer may proſecute for his Moiety of the 
Forfeiture within the Year, but the King may 
proſecute after the Year ibid. 


Traverſe. 


Is immaterial when it makes the Iſſue too ſtreight 
1 | 28 

It muſt be allowed by the Juſtices of Peace, if the 
Party tender it upon an Inquiſition of a Forcible 
Entry on his View 170 
Where tis repugnant, and where only Matter of 
Form | 238 


? 9 | Where a Plea is not without a Traverſe 2 
Where a Thing is to be done at ſuch a Time, and not good without a Traverſe 35 


Where the Words V:ri/ute cujus are nor traverſable 
„ ibid. 
Where a Matter is confeſſed and avoided, it need 
not be traverſed ; | 353 
In Avowries and Treſpaſs, if a Freehold is pleaded, 
it muſt be traverſed  _ | 354 
Traverle, if purſuant to the Plea, is good 3355 
What is not traverſable ws ibid. 


g Treaſon. 


An Attainder in High Treaſon was reverſed, be- 
cauſe Judgment was given without aſking the 
Offender whay he had to ſay, why it ſhould not 
1 gn Tg | | % * BSE 
Since the Statute 25 Ed. 3. there can be no con- 


ſtructive Treaſon ; n 
Treaſon done beyond Sea may be tried in N 
Treſpaſs. 


1 1 


o 
PU” . 


eh: Treſpaſs, - | 
Where the Declaration is good in this Action for 


killing Conies. and taking Fiſh, without ſaying | 


ſuos Pages 290, 291 
Treſpaſs Vi 8 Armis cannot be tried 1 in an inferior 
Court 359 


Where Treſpaſs with a Continuando is not good 


ibid. 
Trial. 


Where a new Trial ſhall not be granted 361 
In Treſpaſs againſt Three, the Plaintiff had a 
Verdict, but it was againſt Evidence as to one 
of them, yet no new Trial could be had 362 
The Judge of an inferior Court cannot grant a 
new Trial after a Scire facias againſt the Bail 


Trover. 


| The Declaration was general, as of Michezlmes 
Term, and the Converſion was laid on a Day 
certain in that Term, and yet good — 
Where this Action will lie for a Dog 139 
The Converſion is the Giſt of the Action 366 
What Plea is good in Trover and what not ibid. 


See n 


Truſt 


Where the Father and Son join in a Pale it 
ſhall be intended for the Adyancement of the 
Son, and that he is not a Truſtee 367 | 

Where a Truſt is to raiſe Money out of the yearly 


a certain Day -before it could be received out 
of the Profits ; os © 


V. 
Vagrant. 
Man i 1s not indictable for Dong a wn 
8 | 268 


"Varianes. 


Where *tis amendadle by the Statute 16 & 1 7 
Car. 2. 368 
Where *tis berween the Writ and the Declaration, 
"is ill 238568, 370 


Where on a Writ of Error on a J udgment in a 
Scire facias on a Recogniſance againſt the Bail, 
it was in adjudicatione Execationis Judicis, inſtead 


363 


Profits, in ſuch Caſe the Lands cannot be ſold 
to raiſe the Money, unleſs it was to be paid on | 


Where tis 8 the Writ of Error and theſ 
Record certified 369 


of Reap, "tis ill 369 


8 


Where in a Scire pare the Copulative Et was 
1 inſtead of Aut, adjudged ill Page 369 


Venire facias, & Viſne. | 
Where a Place which is no Vill ſhall after a De- 


murrer or Verdict be intended a Vill 381 
Where the want of a Venue is cured ibid. 
Verdict. 
Where it aids a bad Declaration 236 


It will not help where the Matter is not actiona- 
ble, or where the Party hath taken a wrong 
Remedy 30 

Diſcontinuances are helped by the Statute of 
Jeofails after a Verdict 130 


Where it was fet aſide 15 the Ktchivivur of 2 
Juryman 


372 
Where the Defendant was charged with ſeveral 


Treſpaſſes, and found guilty as to one, and the 
Jury find nothing as to the other, the Verdict 


Is 11] 372 


| Where the Jury may give a general Verdict, and 


where they may find the Matter ſpecially 373 
Of Verdicts, where more is found than what was 
in Iſſue, and where leſs is found 374, 375 


Vicar. 


| The Difference between a Rector and a Vicar 


377 
Vicarages are endowed out of the Rectory 378 


Where a Vicar may ſue to have his "VRArage aug- 
mented | ibid, 


Viſitation 


When tis made by the Archbiſhop, all Acts of the 
Biſhop are ſuſpended by an Inhibition 201 


The Founders and their Heirs are Viſitors of Lay; 


. Foundations 380 
Univerſity. 
Ito what Caſes they have a Juriſdiftion and Privi- 
lege, and in what not 1 383 
Union. 4 


Who may * an Union of Churches, and the 
Form thereof 382 


Tho by an Union both Pariſhes are made one, yet 
as to Taxes and * they : are ſtill ſeveral 


382 
_ Uſes. 
| Where Eſtates are conveyed by way of Uſe 2 9: = 
Of Conſiderations to raiſe an Uſe | = 
U ſurpaton. 
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Where a good Warrant is legally executed by an 


S es 3 


The 'F 7 B E 27 7 


— 


. Uſurpation. 


Incumbent muſt get Letters Patents ad coroboran- 
dum | 1 a 
VUſury. 


One in Execution on a Judgment for Uſury, 1s 
not bailable 5 
Indictment will lie at Seſſions for Uſury 188 
The Receipt of ſome of the Money in Purſuance of 

the Uſurious Contract, makes the Party puniſh- 


+ on 390 
Where corrupte recepit is no 9000 Plea ibid. 
What ſhall be an nee Contract ibid. 


W. 
Wages. 


FT Uſitices have Power to make an Order for 
J Wages, but not for Work done 261 


Warrant. 


Of Commitment, where it muſt be returned in bc 


verba, where not 93 


improper Officer, tis naught 149 
Where the Legality of a Warrant ſhall not be put 


in Iſſue 354 
Waſte, 


If the Defendant pleads, he repaired, Sc. before 
the Action brought, tis good 150 


Way. | 


Juſtification for a Way not well lee W 2T6 
The Jury found, that reparare non debet, but did not 
find who ought to repair, yet adjudged good 


392 
Indictment for Stopping a Foot-way to a Church 


ad commune nocumentum, good 392 
Where a Pariſh is indicted for not repairing a Way, 
they cannot plead Not guilty, but muſt ſhew 
who 1s to repalr either by Tenure or Preſcription: 
Page 392 
Where the Defendant may be charged ratione tenure 
ibid. 
Upon an Indictment for not repairing, the Defen- 
dants may be admitted to a Fine before Verdict, 
upon a Certificate, that 'tis repaired "02 
What ſhall be * a * what 7. 
ibi 


| Will. 
Tho Informal, may be good | 


'2 


Page 379 | 


Where an ' Ufurpation i is on the King's Title, the | | 


Where it hes in Parliament, where not 


| Nor in the Exchequer-Chamber 


i 


" 
*—————— 


» 


Why to bs conſtrued favourably more than any 


other Convey..nce.. Pages 127, 128, 394 
What ſhall be a ſufficient Subſcribing of the Wit- 
neſſes in the Preſence of the Teſtator 393 
Two Witneſſes to a Will, and one new Witneſs to 

a Codicil, doth not make three Witneſſes to the 


R F, ibid. 
Witneks. 


. 


One convicted of deer on the Statute, tho* par- 
doned, cannot be a Witneſs | 155 

One who may be a Loſer by the Deed, or Gainer 
by the Verdict, cannot be a Witneſs on an In- | 
dictment againſt another for Forgery 172 


Writ of Error. 


147 
Where a Writ of Error i in Parhament is no Super- 


ſeceas 233 


1bid. 
In Debt on a Judgment after a Writ of Error 


brought, the Plaintiff in Error muſt not demur, 
but plead a Writ of Error depending, and pray 
Judgment if he ſhall be compelled to anſwer 


Where the Error is well aſſigned, there the Plea 
in nullo eſt Erratum is a Confeſſion of thc Fact 
ibid. 
Where a Writ of Lever is no Superſedeas 398 
Where a Releaſe of Errors is pleaded,. and upon 
Iſſue joined the Flaintiff hath a Verdict, the 
Court cannot reverſe that Judgment ibid. 
Where a Judgment is affirmed on a Writ of Error 
the Plaintiff in the Original Action ſhall have 
Damages and Coſts, per Statute 3 H. 7. 2. 10. 
for the Delay of Execution 


Defendant ſhall have a Scire f cias againſt him to 


Judgment 144 
Writ — Error by the Bail, and the Error aſſigned 
was, that there was no Capias againſt the Princi- 
pal, this is Error in Fact _ 145 
Where a Wrat. of Error depending is no good 
Plea ibid. 
Where the Plaintiff may enter, tho” there is a Writ 
ol Error depending | ibid. 
Error in Fact muſt be redreſſed in B. R. and not in 
Parliament „ 
Where, upon a Writ of Error "IE ght, if the Record 
18 not certified, the Plaintiff may have a Writ de 
executione judicii 146 
Where all the Defendants in the Action muſt join 
in a Writ of Error : — woidk; 


"Writ of inquiry Ts , 


Where a Judgment ſhall not be {et aſide after a 
Writ of Inquiry 400 


Where an Impertect Finding by the Jury wall not 


ibid, 


127 | 


be 2 by a Writ ot ae 


114 
If the Plaintiff in a Writ of Error lie ſtill, he 


ſhew why he ſhould not have Execution on the f 


